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United States Code Annotated Currentness
Federal Rules of Civil Procedure for the United States District Courts (Refs & Annos)
@ Title III. Pleadings and Motions
= = Rule 12. Defenses and Objections: When and How Presented; Motion for Judgment on the
Pleadings; Consolidating Motions; Waiving Defenses; Pretrial Hearing

<Notes of Decisions for 28 USCA Federal Rules of Civil Procedure Rule 12 are displayed in two separ-
ate documents. Notes of Decisions for subdivisions I to VII are contained in this document. For Notes
of Decisions for subdivisions VIII to end, see second document for 28 USCA Federal Rules of Civil
Procedure Rule 12.>

(a) Time to Serve a Responsive Pleading.

(1) In General. Unless another time is specified by this rule or a federal statute, the time for serving a respons-
ive pleading is as follows:

(A) A defendant must serve an answer:
(i) within 21 days after being served with the summons and complaint; or

(ii) if it has timely waived service under Rule 4(d), within 60 days after the request for a waiver was sent,
or within 90 days after it was sent to the defendant outside any judicial district of the United States.

(B) A party must serve an answer to a counterclaim or crossclaim within 21 days after being served with the
pleading that states the counterclaim or crossclaim.

(C) A party must serve a reply to an answer within 21 days after being served with an order to reply, unless
the order specifies a different time.

(2) United States and Its Agencies, Officers, or Employees Sued in an Official Capacity. The United States, a
United States agency, or a United States officer or employee sued only in an official capacity must serve an
answer to a complaint, counterclaim, or crossclaim within 60 days after service on the United States attorney.

(3) United States Officers or Employees Sued in an Individual Capacity. A United States officer or employee
sued in an individual capacity for an act or omission occurring in connection with duties performed on the
United States’ behalf must serve an answer to a complaint, counterclaim, or crossclaim within 60 days after
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service on the officer or employee or service on the United States attorney, whichever is later.

(4) Effect of a Motion. Unless the court sets a different time, serving a motion under this rule alters these peri-
ods as follows:

(A) if the court denies the motion or postpones its disposition until trial, the responsive pleading must be
served within 14 days after notice of the court's action; or

(B) if the court grants a motion for a more definite statement, the responsive pleading must be served within
14 days after the more definite statement is served.

(b) How to Present Defenses.Every defense to a claim for relief in any pleading must be asserted in the re-
sponsive pleading if one is required. But a party may assert the following defenses by motion:

(1) lack of subject-matter jurisdiction;

(2) lack of personal jurisdiction;

(3) improper venue;

(4) insufficient process;

(5) insufficient service of process;

(6) failure to state a claim upon which relief can be granted; and
(7) failure to join a party under Rule 19.

A motion asserting any of these defenses must be made before pleading if a responsive pleading is allowed. If a
pleading sets out a claim for relief that does not require a responsive pleading, an opposing party may assert at
trial any defense to that claim. No defense or objection is waived by joining it with one or more other defenses
or objections in a responsive pleading or in a motion.

(c) Motion for Judgment on the Pleadings. After the pleadings are closed--but early enough not to delay trial-
-a party may move for judgment on the pleadings.

(d) Result of Presenting Matters Outside the Pleadings.If, on a motion under Rule 12(b)(6) or 12(c), matters
outside the pleadings are presented to and not excluded by the court, the motion must be treated as one for sum-
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mary judgment under Rule 56. All parties must be given a reasonable opportunity to present all the material that
is pertinent to the motion. '

(e) Motion for a More Definite Statement. A party may move for a more definite statement of a pleading to
which a responsive pleading is allowed but which is so vague or ambiguous that the party cannot reasonably pre-
pare a response. The motion must be made before filing a responsive pleading and must point out the defects
complained of and the details desired. If the court orders a more definite statement and the order is not obeyed
within 14 days after notice of the order or within the time the court sets, the court may strike the pleading or is-
sue any other appropriate order.

(f) Motion to Strike.The court may strike from a pleading an insufficient defense or any redundant, immaterial,
impertinent, or scandalous matter. The court may act:

(1) on its own; or

(2) on motion made by a party either before responding to the pleading or, if a response is not allowed, within
21 days after being served with the pleading. ’

(g) Joining Motions.

(1) Right to Join. A motion under this rule may be joined with any other motion allowed by this rule.

(2) Limitation on Further Motions.Except as provided in Rule 12(h)(Z) or (3), a party that makes a motion
under this rule must not make another motion under this rule raising a defense or objection that was available
to the party but omitted from its earlier motion.

(h) Waiving and Preserving Certain Defenses.

(1) When Some Are Waived. A party waives any defense listed in Rule 12(b)(2)-(5) by:
(A) omitting it from a motion in the circumstances described in Rule 12(g)}(2); or
(B) failing to either:
(i) make it by motion under this rule; or
(ii) include it in a responsive pleading or in an amendment allowed by Rule 15(a)(1) as a matter of course.

(2) When to Raise Others.Failure to state a claim upon which relief can be granted, to join a person required
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by Rule 19(b), or to state a legal defense to a claim may be raised:
(A) in any pleading allowed or ordered under Rule 7(a);
(B) by a motion under Rule 12(c); or

(C) at trial.

(3) Lack of Subject-Matter Jurisdiction. If the court determines at any time that it lacks subject-matter juris-
diction, the court must dismiss the action.

(i) Hearing Before Trial.If a party so moves, any defense listed in Rule 12(b)(1)-(7)--whether made in a plead-
ing or by motion--and a motion under Rule 12(c) must be heard and decided before trial unless the court orders a
deferral until trial.

CREDIT(S)

(Amended December 27, 1946, effective March 19, 1948; January 21, 1963, effective July 1, 1963; February 28,
1966, effective July 1, 1966; March 2, 1987, effective August I, 1987, April 22, 1993, effective December 1,
1993; April 17, 2000, effective December 1, 2000; April 30, 2007, effective December 1, 2007; March 26, 2009,
effective December 1, 2009.)

Amendments received to 7-15-13
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United States Code Annotated Currentness
Federal Rules of Civil Procedure for the United States District Courts (Refs & Annos)
" Title I1l. Pleadings and Motions
= = Rule 16. Pretrial Conferences; Scheduling; Management

(a) Purposes of a Pretrial Conference.In any action, the court may order the attorneys and any unrepresented
parties to appear for one or more pretrial conferences for such purposes as:

(1) expediting disposition of the action;

(2) establishing early and continuing control so that the case will not be protracted because of lack of manage-
ment;

(3) discouraging wasteful pretrial activities;
(4) improving the quality of the trial through more thorough preparation; and
(5) facilitating settlement.

(b) Scheduling.

(1) Scheduling Order.Except in categories of actions exempted by local rule, the district judge--or a magis-
trate judge when authorized by local rule--must issue a scheduling order:

(A) after receiving the parties' report under Rule 26(f); or

(B) after consulting with the parties' attorneys and any unrepresented parties at a scheduling conference or
by telephone, mail, or other means.

(2) Time to Issue. The judge must issue the scheduling order as soon as practicable, but in any event within the
earlier of 120 days after any defendant has been served with the complaint or 90 days after any defendant has

appeared.

(3) Contents of the Order.
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(A) Required Contents. The scheduling order must limit the time to join other parties, amend the pleadings,
complete discovery, and file motions.

(B) Permitted Contents. The scheduling order may:
(i) modify the timing of disclosures under Rules 26(a) and 26(e)(1);
(ii) modify the extent of discovery;
(iii) provide for disclosure or discovery of electronically stored information;

(iv) include any agreements the parties reach for asserting claims of privilege or of protection as trial-
preparation material after information is produced,;

(v) set dates for pretrial conferences and for trial; and
(vi) include other appropriate matters.
(4) Modifying a Schedule. A schedule may be modified only for good cause and with the judge's consent.

(c) Attendance and Matters for Consideration at a Pretrial Conference.

(1) Attendance. A represented party must authorize at least one of its attorneys to make stipulations and admis-
sions about all matters that can reasonably be anticipated for discussion at a pretrial conference. If appropriate,
the court may require that a party or its representative be present or reasonably available by other means to
consider possible settlement.

(2) Matters for Consideration. At any pretrial conference, the court may consider and take appropriate action
on the following matters:

(A) formulating and simplifying the issues, and eliminating frivolous claims or defenses;
(B) amending the pleadings if necessary or desirable;

(C) obtaining admissions and stipulations about facts and documents to avoid unnecessary proof, and ruling
in advance on the admissibility of evidence;

(D) avoiding unnecessary proof and cumulative evidence, and limiting the use of testimony under Federal
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Rule of Evidence 702;
(E) determining the appropriateness and timing of summary adjudication under Rule 56;

(F) controlling and scheduling discovery, including orders affecting disclosures and discovery under Rule
126 and Rules 29 through 37;

(G) identifying witnesses and documents, scheduling the filing and exchange of any pretrial briefs, and set-
ting dates for further conferences and for trial;

(H) referring matters to a magistrate judge or a master;

(I) settling the case and using special procedures to assist in resolving the dispute when authorized by stat-
ute or local rule;

(J) determining the form and content of the pretrial order;
(K) disposing of pending motions;

(L) adopting special procedures for managing potentially difficult or protracted actions that may involve
complex issues, multiple parties, difficult legal questions, or unusual proof problems;

(M) ordering a separate trial under Rule 42(b) of a claim, counterclaim, crossclaim, third-party claim, or
particular issue;

(N) ordering the presentation of evidence early in the trial on a manageable issue that might, on the evid-
ence, be the basis for a judgment as a matter of law under Rule 50(a) or a judgment on partial findings under
Rule 52(c);

(O) establishing a reasonable limit on the time allowed to present evidence; and
(P) facilitating in other ways the just, speedy, and inexpensive disposition of the action.

{d) Pretrial Orders.After any conference under this rule, the court should issue an order reciting the action
taken. This order controls the course of the action unless the court modifies it.

(e) Final Pretrial Conference and Orders.The court may hold a final pretrial conference to formuiate a trial
plan, including a plan to facilitate the admission of evidence. The conference must be held as close to the start of
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trial as is reasonable, and must be attended by at least one attorney who will conduct the trial for each party and

by any unrepresented party. The court may modify the order issued after a final pretrial conference only to pre-
vent manifest injustice.

(f) Sanctions.
(1) In General.On motion or on its own, the court may issue any just orders, including those authorized by
Rule 37(b)(2)(A)(ii)-(vii) , if a party or its attorney:

(A) fails to appear at a scheduling or other pretrial conference;

(B) is substantially unprepared to participate--or does not participate in good faith--in the conference; or
(C) fails to obey a scheduling or other pretrial order.

(2) Imposing Fees and Costs.Instead of or in addition to any other sanction, the court must order the party, its
attorney, or both to pay the reasonable expenses--including attorney's fees--incurred because of any noncom-
pliance with this rule, unless the noncompliance was substantially justified or other circumstances make an
award of expenses unjust.

CREDIT(S)
(Amended April 28, 1983, effective August 1, 1983; March 2, 1987, effective August 1, 1987; April 22, 1993,

effective December 1, 1993; April 12, 2006, effective December 1, 2006; April 30, 2007, effective December 1,
2007.)

Amendments received to 7-15-13
Westlaw. (C) 2013 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.
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United States Code Annotated Currentness
Federal Rules of Civil Procedure for the United States District Courts (Refs & Annos)
@ Title V. Parties
= = Rule 23. Class Actions

<Notes of Decisions for 28 USCA Federal Rules of Civil Procedure Rule 23 are displayed in two separ-
ate documents. Notes of Decisions for subdivisions I and II are contained in this document. For Notes
of Decisions for subdivisions III to end, see second document for 28 USCA Federal Rules of Civil Pro-
cedure Rule 23.>

(a) Prerequisites. One or more members of a class may sue or be sued as representative parties on behalf of all
members only if:

(1) the class is so numerous that joinder of all members is impracticable;
(2) there are questions of law or fact common to the class;
(3) the claims or defenses of the representative parties are typical of the claims or defenses of the class; and
(4) the representative parties will fairly and adequately protect the interests of the class.
(b) Types of Class Actions. A class action may be maintained if Rule 23(a) is satisfied and if:
(1) prosecuting separate actions by or against individual class members would. create a risk of:

(A) inconsistent or varying adjudications with respect to individual class members that would establish in-
compatible standards of conduct for the party opposing the class; or

(B) adjudications with respect to individual class members that, as a practical matter, would be dispositive
of the interests of the other members not parties to the individual adjudications or would substantially im-
pair or impede their ability to protect their interests;

(2) the party opposing the class has acted or refused to act on grounds that apply generally to the class, so that
final injunctive relief or corresponding declaratory relief is appropriate respecting the class as a whole; or
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(3) the court finds that the questions of law or fact common to class members predominate over any questions
affecting only individual members, and that a class action is superior to other available methods for fairly and
efficiently adjudicating the controversy. The matters pertinent to these findings include:

(A) the class members' interests in individually controlling the prosecution or defense of separate actions;

(B) the extent and nature of any litigation concerning the controversy aiready begun by or against class
members;

(C) the desirability or undesirability of concentrating the litigation of the claims in the particular forum; and
(D) the likely difficulties in managing a class action.

(c) Certification Order; Notice to Class Members; Judgment; Issues Classes; Subclasses.

(1) Certification Order.

(A) Time to Issue. At an early practicable time after a person sues or is sued as a class representative, the
court must determine by order whether to certify the action as a class action.

(B) Defining the Class; Appointing Class Counsel. An order that certifies a class action must define the class
and the class claims, issues, or defenses, and must appoint class counsel under Rule 23(g).

(C) Altering or Amending the Order. An order that grants or denies class certification may be altered or
amended before final judgment.

(2) Notice.

(A) For (b)(1) or (b)(2) Classes.For any class certified under Rule 23(b)(1) or (b)(2), the court may direct
appropriate notice to the class.

(B) For (b)(3) Classes.For any class certified under Rule 23(b)(3), the court must direct to class members
the best notice that is practicable under the circumstances, including individual notice to all members who
can be identified through reasonable effort. The notice must clearly and concisely state in plain, easily un-
derstood language:

(i) the nature of the action;

(ii) the definition of the class certified;
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(iii) the class claims, issues, or defenses;
(iv) that a class member may enter an appearance through an attorney if the member so desires;
(v) that the court will exclude from the class any member who requests exclusion;
(vi) the time and manner for requesting exclusion; and
(vii) the binding effect of a class judgment on members under Rule 23(c)(3).
(3) Judgment. Whether or not favorable to the class, the judgment in a class action must:

(A) for any class certified under Rule 23(b)(1) or (b)(2), include and describe those whom the court finds to
be class members; and

(B) for any class certified under Rule 23(b)(3), include and specify or describe those to whom the Rule
23(c)(2) notice was directed, who have not requested exclusion, and whom the court finds to be class mem-
bers.

(4) Particular Issues. When appropriate, an action may be brought or maintained as a class action with respect
to particular issues.

(5) Subclasses. When appropriate, a class may be divided into subclasses that are each treated as a class under
this rule.

(d) Conducting the Action.

(1) In General. In conducting an action under this rule, the court may issue orders that:

(A) determine the course of proceedings or prescribe measures to prevent undue repetition or complication
in presenting evidence or argument;

(B) require--to protect class members and fairly conduct the action--giving appropriate notice to some or all
class members of:

(i) any step in the action;

(ii) the proposed extent of the judgment; or
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(iif) the members' opportunity to signify whether they consider the representation fair and adequate, to in-
tervene and present claims or defenses, or to otherwise come into the action;

(C) impose conditions on the representative parties or on intervenors;

(D) require that the pleadings be amended to eliminate allegations about representation of absent persons
and that the action proceed accordingly; or

(E) deal with similar procedural matters.

(2) Combining and Amending Orders. An order under Rule 23(d)(1) may be altered or amended from time to
time and may be combined with an order under Rule 16.

(e) Settlement, Voluntary Dismissal, or Compromise. The claims, issues, or defenses of a certified class may
be settled, voluntarily dismissed, or compromised only with the court's approval. The following procedures ap-
ply to a proposed settlement, voluntary dismissal, or compromise:

(1) The court must direct notice in a reasonable manner to all class members who would be bound by the pro-
posal.

(2) If the proposal would bind class members, the court may approve it only after a hearing and on finding that
it is fair, reasonable, and adequate.

(3) The parties seeking approval must file a statement identifying any agreement made in connection with the
proposal.

(4) If the class action was previously certified under Rule 23(b)(3), the court may refuse to approve a settle-
ment unless it affords a new opportunity to request exclusion to individual class members who had an earlier
opportunity to request exclusion but did not do so.

(5) Any class member may object to the proposal if it requires court approval under this subdivision (e); the
objection may be withdrawn only with the court's approval.

(f) Appeals. A court of appeals may permit an appeal from an order granting or denying class-action certifica-
tion under this rule if a petition for permission to appeal is filed with the circuit clerk within 14 days after the or-
der is entered. An appeal does not stay proceedings in the district court unless the district judge or the court of
appeals so orders.

(g) Class Counsel.
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(1) Appointing Class Counsel. Unless a statute provides otherwise, a court that certifies a class must appoint
class counsel. In appointing class counsel, the court:

(A) must consider:
(i) the work counsel has done in identifying or investigating potential claims in the action;

(ii) counsel's experience in handling class actions, other complex litigation, and the types of claims asser-
ted in the action;

(ili) counsel's knowledge of the applicable law; and
(iv) the resources that counsel will commit to representing the class;

(B) may consider any other matter pertinent to counsel's ability to fairly and adequately represent the in-
terests of the class;

(C) may order potential class counsel to provide information on any subject pertinent to the appointment
and to propose terms for attorney's fees and nontaxable costs;

(D) may include in the appointing order provisions about the award of attorney's fees or nontaxable costs
under Rule 23(h); and

(E) may make further orders in connection with the appointment.

(2) Standard for Appointing Class Counsel. When one applicant seeks appointment as class counsel, the court
may appoint that applicant only if the applicant is adequate under Rule 23(g)(1) and (4). If more than one ad-
equate applicant seeks appointment, the court must appoint the applicant best able to represent the interests of
the class.

(3) Interim Counsel. The court may designate interim counsel to act on behalf of a putative class before de-
termining whether to certify the action as a class action.

(4) Duty of Class Counsel.Class counsel must fairly and adequately represent the interests of the class.

(h) Attorney's Fees and Nontaxable Costs.In a certified class action, the court may award reasonable attor-
ney's fees and nontaxable costs that are authorized by law or by the parties' agreement. The following proced-
ures apply:
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(1) A claim for an award must be made by motion under Rule 54(d)(2), subject to the provisions of this subdi-
vision (h), at a time the court sets. Notice of the motion must be served on all parties and, for motions by class
counsel, directed to class members in a reasonable manner.

(2) A class member, or a party from whom payment is sought, may object to the motion.
(3) The court may hold a hearing and must find the facts and state its legal conclusions under Rule 52(a).

(4) The court may refer issues related to the amount of the award to a special master or a magistrate judge, as
provided in Rule 54(d)(2)(D).

CREDIT(S)

(Amended February 28, 1966, effective July 1, 1966; March 2, 1987, effective August 1, 1987; April 24, 1998,
effective December 1, 1998; March 27, 2003, effective December 1, 2003; April 30, 2007, effective December
1, 2007; March 26, 2009, effective December 1, 2009.)

Amendments received to 7-15-13
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United States Code Annotated Currentness
Federal Rules of Civil Procedure for the United States District Courts (Refs & Annos)
@ Title V. Disclosures and Discovery (Refs & Annos)
= = Rule 26. Duty to Disclose; General Provisions Governing Discovery

<Notes of Decisions for 28 USCA Federal Rules of Civil Procedure Rule 26 are displayed in two separ-
ate documents. Notes of Decisions for subdivisions I to III are contained in this document. For Notes of
Decisions for subdivisions IV to end, see second document for 28 USCA Federal Rules of Civil Proced-
ure Rule 26.>

(a) Required Disclosures.
(1) Initial Disclosure.

(A) In General . Except as exempted by Rule 26(a)(1)(B) or as otherwise stipulated or ordered by the court, a
party must, without awaiting a discovery request, provide to the other parties:

(i) the name and, if known, the address and telephone number of each individual likely to have discover-
able information--along with the subjects of that information--that the disclosing party may use to support
its claims or defenses, unless the use would be solely for impeachment;

(ii) a copy--or a description by category and location--of all documents, electronically stored information,
and tangible things that the disclosing party has in its possession, custody, or control and may use to sup-
port its claims or defenses, unless the use would be solely for impeachment;

(iii) a computation of each category of damages claimed by the disclosing party--who must also make
available for inspection and copying as under Rule 34 the documents or other evidentiary material, unless
privileged or protected from disclosure, on which each computation is based, including materials bearing
on the nature and extent of injuries suffered; and

(iv) for inspection and copying as under Rule 34, any insurance agreement under which an insurance busi-
ness may be liable to satisfy all or part of a possible judgment in the action or to indemnify or reimburse
for payments made to satisfy the judgment.

(B) Proceedings Exempt from Initial Disclosure. The following proceedings are exempt from initial disclos-
ure:
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(i) an action for review on an administrative record;
(ii) a forfeiture action in rem arising from a federal statute;
(iii) a petition for habeas corpus or any other proceeding to challenge a criminal conviction or sentence;

(iv) an action brought without an attorney by a person in the custody of the United States, a state, or a
state subdivision;

(v) an action to enforce or quash an administrative summons or subpoena;

(vi) an action by the United States to recover benefit payments;

(vii) an action by the United States to collect on a student loan guaranteed by the United States;
(vili) a proceeding ancillary to a proceeding in another court; and

(ix) an action to enforce an arbitration award.

(C) Time for Initial Disclosures--In General. A party must make the initial disclosures at or within 14 days
after the parties' Rule 26(f) conference unless a different time is set by stipulation or court order, or unless a
party objects during the conference that initial disclosures are not appropriate in this action and states the
objection in the proposed discovery plan. In ruling on the objection, the court must determine what disclos-
ures, if any, are to be made and must set the time for disclosure.

(D) Time for Initial Disclosures--For Parties Served or Joined Later. A party that is first served or otherwise
joined after the Rule 26(f) conference must make the initial disclosures within 30 days after being served or
joined, unless a different time is set by stipulation or court order.

(E) Basis for Initial Disclosure; Unacceptable Excuses. A party must make its initial disclosures based on
the information then reasonably available to it. A party is not excused from making its disclosures because it
has not fully investigated the case or because it challenges the sufficiency of another party's disclosures or
because another party has not made its disclosures.

(2) Disclosure of Expert Testimony.

(A) In General. In addition to the disclosures required by Rule 26(a)(1), a party must disclose to the other

parties the identity of any witness it may use at trial to present evidence under Federal Rule of Evidence 702
, 703, or 705.
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(B) Witnesses Who Must Provide a Written Report. Unless otherwise stipulated or ordered by the court, this
disclosure must be accompanied by a written report--prepared and signed by the witness--if the witness is
one retained or specially employed to provide expert testimony in the case or one whose duties as the party's
employee regularly involve giving expert testimony. The report must contain:

(i) a complete statement of all opinions the witness will express and the basis and reasons for them;
(i) the facts or data considered by the witness in forming them;

(iii) any exhibits that will be used to summarize or support them;

(iv) the witness's qualifications, including a list of all publications authored in the previous 10 vyears;

(v) a list of all other cases in which, during the previous 4 years, the witness testified as an expert at trial
or by deposition; and

(vi) a statement of the compensation to be paid for the study and testimony in the case.

(C) Witnesses Who Do Not Provide a Written Report. Unless otherwise stipulated or ordered by the court, if
the witness is not required to provide a written report, this disclosure must state:

(i) the subject matter on which the witness is expected to present evidence under Federal Rule of Evid-
ence 702, 703, or 705; and

(if) a summary of the facts and opinions to which the witness is expected to testify.

(D) Time to Disclose Expert Testimony. A party must make these disclosures at the times and in the se-
quence that the court orders. Absent a stipulation or a court order, the disclosures must be made:

(i) at least 90 days before the date set for trial or for the case to be ready for trial; or

(ii) if the evidence is intended solely to contradict or rebut evidence on the same subject matter identified
by another party under Rule 26(a)(2)(B) or (C), within 30 days after the other party's disclosure.

(E) Supplementing the Disclosure. The parties must supplement these disclosures when required under Rule
26(e).

(3) Pretrial Disclosures.
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(A) In General. In addition to the disclosures required by Rule 26(a)(1) and (2), a party must provide to the
other parties and promptly file the following information about the evidence that it may present at trial other
than solely for impeachment:

() the name and, if not previously provided, the address and telephone number of each witness-
-separately identifying those the party expects to present and those it may call if the need arises;

(i) the designation of those witnesses whose testimony the party expects to present by deposition and, if
not taken stenographically, a transcript of the pertinent parts of the deposition; and

(iii) an identification of each document or other exhibit, including summaries of other evidence-
-separately identifying those-items the party expects to offer and those it may offer if the need arises.

(B) Time for Pretrial Disclosures; Objections.Unless the court orders otherwise, these disclosures must be
made at least 30 days before trial. Within 14 days after they are made, unless the court sets a different time,
a party may serve and promptly file a list of the following objections: any objections to the use under Rule
32(a) of a deposition designated by another party under Rule 26(a)(3)(A)(ii); and any objection, together
with the grounds for it, that may be made to the admissibility of materials identified under Rule
26(a)(3)(A)(ii1). An objection not so made--except for one under Federal Rule of Evidence 402 or 403--is
waived unless excused by the court for good cause.

(4) Form of Disclosures. Unless the court orders otherwise, all disclosures under Rule 26(a) must be in writ-
ing, signed, and served.

(b) Discovery Scope and Limits.

(1) Scope in General.Unless otherwise limited by court order, the scope of discovery is as follows: Parties
may obtain discovery regarding any nonprivileged matter that is relevant to any party's claim or defense-
-including the existence, description, nature, custody, condition, and location of any documents or other tan-
gible things and the identity and location of persons who know of any discoverable matter. For good cause,
the court may order discovery of any matter relevant to the subject matter involved in the action. Relevant in-
formation need not be admissible at the trial if the discovery appears reasonably calculated to lead to the dis-
covery of admissible evidence. All discovery is subject to the limitations imposed by Rule 26(b)(2)(C).

(2) Limitations on Frequency and Extent.

(A) When Permitted. By order, the court may alter the limits in these rules on the number of depositions and
interrogatories or on the length of depositions under Rule 30. By order or local rule, the court may also limit
the number of requests under Rule 36.

(B) Specific Limitations on Electronically Stored Information. A party need not provide discovery of elec-
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tronically stored information from sources that the party identifies as not reasonably accessible because of
undue burden or cost. On motion to compel discovery or for a protective order, the party from whom dis-
covery is sought must show that the information is not reasonably accessible because of undue burden or
cost. If that showing is made, the court may nonetheless order discovery from such sources if the requesting
party shows good cause, considering the limitations of Rule 26(b)(2)(C). The court may specify conditions
for the discovery.

(C) When Required.On motion or on its own, the court must limit the frequency or extent of discovery oth-
erwise allowed by these rules or by local rule if it determines that:

(i) the discovery sought is unreasonably cumulative or duplicative, or can be obtained from some other
source that is more convenient, less burdensome, or less expensive;

(ii) the party seeking discovery has had ample opportunity to obtain the information by discovery in the
action; or

(iii) the burden or expense of the proposed discovery outweighs its likely benefit, considering the needs of
the case, the amount in controversy, the parties' resources, the importance of the issues at stake in the ac-
tion, and the importance of the discovery in resolving the issues.

(3) Trial Preparation: Materials.

(A) Documents and Tangible Things. Ordinarily, a party may not discover documents and tangible things
that are prepared in anticipation of litigation or for trial by or for another party or its representative
(including the other party's attorney, consultant, surety, indemnitor, insurer, or agent). But, subject to Rule
26(b)(4), those materials may be discovered if:

(i) they are otherwise discoverable under Rule 26(b)(1); and

(ii) the party shows that it has substantial need for the materials to prepare its case and cannot, without
undue hardship, obtain their substantial equivalent by other means.

(B) Protection Against Disclosure. If the court orders discovery of those materials, it must protect against
disclosure of the mental impressions, conclusions, opinions, or legal theories of a party's attorney or other
representative concerning the litigation.

(C) Previous Statement. Any party or other person may, on request and without the required showing, ob-
tain the person's own previous statement about the action or its subject matter. If the request is refused, the
person may move for a court order, and Rule 37(a)(5) applies to the award of expenses. A previous state-

ment is either:
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(i) a written statement that the person has signed or otherwise adopted or approved; or

(ii) a contemporaneous stenographic, mechanical, electrical, or other recording--or a transcription of it-
-that recites substantially verbatim the person's oral statement.

(4) Trial Preparation: Experts.

(A) Deposition of an Expert Who May Testify. A party may depose any person who has been identified as an
expert whose opinions may be presented at trial. If Rule 26(a)}(2)(B) requires a report from the expert, the
deposition may be conducted only after the report is provided.

(B) Trial-Preparation Protection for Draft Reports or Disclosures. Rules 26(b)(3)(A) and (B) protect drafts

of any report or disclosure required under Rule 26(a)(2), regardless of the form in which the draft is recor-
ded.

(C) Trial-Preparation Protection for Communications Between a Party's Attorney and Expert Witnesses.
Rules 26(b)(3)(A) and (B) protect communications between the party's attorney and any witness required to
provide a report under Rule 26(a)(2)(B), regardless of the form of the communications, except to the extent
that the communications:

(i) relate to compensation for the expert's study or testimony;

(ii) identify facts or data that the party's attorney provided and that the expert considered in forming the
opinions to be expressed; or

(iii) identify assumptions that the party's attorney provided and that the expert relied on in forming the
opinions to be expressed.

(D) Expert Employed Only for Trial Preparation. Ordinarily, a party may not, by interrogatories or depos-
ition, discover facts known or opinions held by an expert who has been retained or specially employed by
another party in anticipation of litigation or to prepare for trial and who is not expected to be called as a wit-
ness at trial. But a party may do so only:

(i) as provided in Rule 35(b); or

(ii) on showing exceptional circumstances under which it is impracticable for the party to obtain facts or
opinions on the same subject by other means.

(E) Payment. Unless manifest injustice would result, the court must require that the party seeking discovery:
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(i) pay the expert a reasonable fee for time spent in responding to discovery under Rule 26(b)(4)(A) or
(D); and

(ii) for discovery under (D), also pay the other party a fair portion of the fees and expenses it reasonably
incurred in obtaining the expert's facts and opinions.

(5) Claiming Privilege or Protecting Trial-Preparation Materials.

(A) Information Withheld. When a party withholds information otherwise discoverable by claiming that the
information is privileged or subject to protection as trial-preparation material, the party must:

(i) expressly make the claim; and

(if) describe the nature of the documents, communications, or tangible things not produced or disclosed-
-and do so in a manner that, without revealing information itself privileged or protected, will enable other
parties to assess the claim.

(B) Information Produced If information produced in discovery is subject to a claim of privilege or of pro-
tection as trial-preparation material, the party making the claim may notify any party that received the in-
formation of the claim and the basis for it. After being notified, a party must promptly return, sequester, or
destroy the specified information and any copies it has; must not use or disclose the information until the
claim is resolved; must take reasonable steps to retrieve the information if the party disclosed it before being
notified; and may promptly present the information to the court under seal for a determination of the claim.
The producing party must preserve the information until the claim is resolved.

(¢) Protective Orders.

(1) In General. A party or any person from whom discovery is sought may move for a protective order in the
court where the action is pending--or as an alternative on matters relating to a deposition, in the court for the
district where the deposition will be taken. The motion must include a certification that the movant has in
good faith conferred or attempted to confer with other affected parties in an effort to resolve the dispute
without court action. The court may, for good cause, issue an order to protect a party or person from annoy-
ance, embarrassment, oppression, or undue burden or expense, including one or more of the following:

(A) forbidding the disclosure or discovery;
(B) specifying terms, including time and place, for the disclosure or discovery;

(C) prescribing a discovery method other than the one selected by the party seeking discovery;
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(D) forbidding inquiry into certain matters, or limiting the scope of disclosure or discovery to certain mat-
ters;

(E) designating the persons who may be present while the discovery is conducted;
(F) requiring that a deposition be sealed and opened only on court order;

(G) requiring that a trade secret or other confidential research, development, or commercial information not
be revealed or be revealed only in a specified way; and

(H) requiring that the parties simultaneously file specified documents or information in sealed envelopes, to
be opened as the court directs.

(2) Ordering Discovery.If a motion for a protective order is wholly or partly denied, the court may, on just
terms, order that any party or person provide or permit discovery.

(3) Awarding Expenses. Rule 37(a)(5) applies to the award of expenses.

(d) Timing and Sequence of Discovery.

(1) Timing. A party may not seek discovery from any source before the parties have conferred as required by
Rule 26(f), except in a proceeding exempted from initial disclosure under Rule 26(a)(1)(B), or when author-
1zed by these rules, by stipulation, or by court order.

(2) Sequence. Unless, on motion, the court orders otherwise for the parties' and witnesses' convenience and in
the interests of justice:

(A) methods of discovery may be used in any sequence; and
(B) discovery by one party does not require any other party to delay its discovery.

(e) Supplementing Disclosures and Responses.

(1) In General. A party who has made a disclosure under Rule 26(a)--or who has responded to an interrogat-
ory, request for production, or request for admission--must supplement or correct its disclosure or response:

(A) in a timely manner if the party learns that in some material respect the disclosure or response is incom-
plete or incorrect, and if the additional or corrective information has not otherwise been made known to the
other parties during the discovery process or in writing; or
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(B) as ordered by the court.

(2) Expert Witness.For an expert whose report must be disclosed under Rule 26(a)(2)(B), the party's duty to
supplement extends both to information included in the report and to information given during the expert's de-
position. Any additions or changes to this information must be disclosed by the time the party's pretrial dis-
closures under Rule 26(a)(3) are due.

(f) Conference of the Parties; Planning for Discovery.

(1) Conference Timing.Except in a proceeding exempted from initial disclosure under Rule 26(a)(1)(B) or
when the court orders otherwise, the parties must confer as soon as practicable--and in any event at least 21
days before a scheduling conference is to be held or a scheduling order is due under Rule 16(b).

(2) Conference Content; Parties’ Responsibilities. In conferring, the parties must consider the nature and basis
of their claims and defenses and the possibilities for promptly settling or resolving the case; make or arrange
for the disclosures required by Rule 26(a)(1); discuss any issues about preserving discoverable information;
and develop a proposed discovery plan. The attorneys of record and all unrepresented parties that have ap-
peared in the case are jointly responsible for arranging the conference, for attempting in good faith to agree on
the proposed discovery plan, and for submitting to the court within 14 days after the conference a written re-
port outlining the plan. The court may order the parties or attorneys to attend the conference in person.

(3) Discovery Plan. A discovery plan must state the parties' views and proposals on:

(A) what changes should be made in the timing, form, or requirement for disclosures under Rule 26(a), in-
cluding a statement of when initial disclosures were made or will be made;

(B) the subjects on which discovery may be needed, when discovery should be completed, and whether dis-
covery should be conducted in phases or be limited to or focused on particular issues;

(C) any issues about disclosure or discovery of electronically stored information, including the form or
forms in which it should be produced;

(D) any issues about claims of privilege or of protection as trial-preparation materials, including--if the
parties agree on a procedure to assert these claims after production--whether to ask the court to include their
agreement in an order;

(E) what changes should be made in the limitations on discovery imposed under these rules or by local rule,
and what other limitations should be imposed; and

(F) any other orders that the court should issue under Rule 26(c) or under Rule 16(b) and (c).
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(4) Expedited Schedule.lIf necessary to comply with its expedited schedule for Rule 16(b) conferences, a court
may by local rule:

(A) require the parties' conference to occur less than 21 days before the scheduling conference is held or a
scheduling order is due under Rule 16(b); and

(B) require the written report outlining the discovery plan to be filed less than 14 days after the parties’' con-
ference, or excuse the parties from submitting a written report and permit them to report orally on their dis-
covery plan at the Rule 16(b) conference.

(g) Signing Disclosures and Discovery Requests, Responses, and Objections.

(1) Signature Required; Effect of Signature. Every disclosure under Rule 26(a)(1) or (a)(3) and every discov-
ery request, response, or objection must be signed by at least one attorney of record in the attorney's own
name--or by the party personally, if unrepresented--and must state the signer's address, e-mail address, and
telephone number. By signing, an attorney or party certifies that to the best of the person's knowledge, inform-
ation, and belief formed after a reasonable inquiry:

(A) with respect to a disclosure, it is complete and correct as of the time it is made; and
(B) with respect to a discovery request, response, or objection, it is:

(i) consistent with these rules and warranted by existing law or by a nonfrivolous argument for extending,
modifying, or reversing existing law, or for establishing new law;

(ii) not interposed for any improper purpose, such as to harass, cause unnecessary delay, or needlessly in-
crease the cost of litigation; and

(iii) neither unreasonable nor unduly burdensome or expensive, considering the needs of the case, prior
discovery in the case, the amount in controversy, and the importance of the issues at stake in the action.

(2) Failure to Sign.Other parties have no duty to act on an unsigned disclosure, request, response, or objection
until it is signed, and the court must strike it unless a signature is promptly supplied after the omission is
called to the attorney's or party's attention.

(3) Sanction for Improper Certification.If a certification violates this rule without substantial justification,
the court, on motion or on its own, must impose an appropriate sanction on the signer, the party on whose be-
half the signer was acting, or both. The sanction may include an order to pay the reasonable expenses, includ-
ing attorney's fees, caused by the violation.
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CREDIT(S)

(Amended December 27, 1946, effective March 19, 1948; January 21, 1963, effective July 1, 1963; February 28,
1966, effective July 1, 1966; March 30, 1970, effective July 1, 1970; April 29, 1980, effective August 1, 1980;
April 28, 1983, effective August 1, 1983; March 2, 1987, effective August 1, 1987; April 22, 1993, effective
December 1, 1993; April 17, 2000, effective December 1, 2000; April 12, 2006, effective December 1, 2006;
April 30, 2007, effective December 1, 2007; April 28, 2010, effective December 1, 2010.)

Amendments received to 7-15-13

Westlaw. (C) 2013 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.
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United States Code Annotated Currentness
Federal Rules of Civil Procedure for the United States District Courts (Refs & Annos)
¥ Title V. Disclosures and Discovery (Refs & Annos)
= = Rule 30. Depositions by Oral Examination

(a) When a Deposition May Be Taken.

(1) Without Leave.A party may, by oral -questions, depose any person, including a party, without leave of
court except as provided in Rule 30(a)(2). The deponent's attendance may be compelled by subpoena under
Rule 45.

(2) With Leave.A party must obtain leave of court, and the court must grant leave to the extent consistent with
Rule 26(b)(2):

(A) if the parties have not stipulated to the deposition and:

(i) the deposition would result in more than 10 depositions being taken under this rule or Rule 31 by the
plaintiffs, or by the defendants, or by the third-party defendants;

(ii) the deponent has already been deposed in the case; or

(iii) the party seeks to take the deposition before the time specified in Rule 26(d), unless the party certi-
fies in the notice, with supporting facts, that the deponent is expected to leave the United States and be
unavailable for examination in this country after that time; or

(B) if the deponent is confined in prison.

(b) Notice of the Deposition; Other Formal Requirements.

(1) Notice in General. A party who wants to depose a person by oral questions must give reasonable written
notice to every other party. The notice must state the time and place of the deposition and, if known, the de-
ponent's name and address. If the name is unknown, the notice must provide a general description sufficient to
identify the person or the particular class or group to which the person belongs.

(2) Producing Documents. If a subpoena duces tecum is to be served on the deponent, the materials designated
for production, as set out in the subpoena, must be listed in the notice or in an attachment. The notice to a
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party deponent may be accompanied by a request under Rule 34 to produce documents and tangible things at
the deposition.
(3) Method of Recording.

(A) Method Stated in the Notice. The party who notices the deposition must state in the notice the method for
recording the testimony. Unless the court orders otherwise, testimony may be recorded by audio, audiovisu-
al, or stenographic means. The noticing party bears the recording costs. Any party may arrange to transcribe
a deposition.

(B) Additional Method With prior notice to the deponent and other parties, any party may designate another
method for recording the testimony in addition to that specified in the original notice. That party bears the
expense of the additional record or transcript unless the court orders otherwise.

(4) By Remote Means. The parties may stipulate--or the court may on motion order--that a deposition be taken
by telephone or other remote means. For the purpose of this rule and Rules 28(a), 37(a)(2), and 37(b)(1), the
deposition takes place where the deponent answers the questions.

(5) Officer's Duties.

(A) Before the Deposition. Unless the parties stipulate otherwise, a deposition must be conducted before an
officer appointed or designated under Rule 28. The officer must begin the deposition with an on-the-record
statement that includes:

(i) the officer's name and business address;

(ii) the date, time, and place of the deposition;

(iii) the deponent's name;

(iv) the officer's administration of the oath or affirmation to the deponent; and
(v) the identity of all persons present.

(B) Conducting the Deposition; Avoiding Distortion.If the deposition is recorded non-stenographically, the
officer must repeat the items in Rule 30(b)(5)(A)(i)-(iii) at the beginning of each unit of the recording medi-
um. The deponent's and attorneys' appearance or demeanor must not be distorted through recording tech-
niques.

(C) After the Deposition. At the end of a deposition, the officer must state on the record that the deposition is
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complete and must set out any stipulations made by the attorneys about custody of the transcript or record-
ing and of the exhibits, or about any other pertinent matters.

(6) Notice or Subpoena Directed to an Organization. In its notice or subpoena, a party may name as the de-
ponent a public or private corporation, a partnership, an association, a governmental agency, or other entity
and must describe with reasonable particularity the matters for examination. The named organization must
then designate one or more officers, directors, or managing agents, or designate other persons who consent to
testify on its behalf; and it may set out the matters on which each person designated will testify. A subpoena
must advise a nonparty organization of its duty to make this designation. The persons designated must testify
about information known or reasonably available to the organization. This paragraph (6) does not preclude a
deposition by any other procedure allowed by these rules.

(c) Examination and Cross-Examination; Record of the Examination; Objections; Written Questions.

(1) Examination and Cross-Examination. The examination and cross-examination of a deponent proceed as
they would at trial under the Federal Rules of Evidence, except Rules 103 and 615. After putting the deponent
under oath or affirmation, the officer must record the testimony by the method designated under Rule
30(b)(3)(A). The testimony must be recorded by the officer personally or by a person acting in the presence
and under the direction of the officer.

(2) Objections. An objection at the time of the examination--whether to evidence, to a party's conduct, to the
officer's qualifications, to the manner of taking the deposition, or to any other aspect of the deposition--must
be noted on the record, but the examination still proceeds; the testimony is taken subject to any objection. An
objection must be stated concisely in a nonargumentative and nonsuggestive manner. A person may instruct a
deponent not to answer only when necessary to preserve a privilege, to enforce a limitation ordered by the
court, or to present a motion under Rule 30(d)(3).

(3) Participating Through Written Questions. Instead of participating in the oral examination, a party may
serve written questions in a sealed envelope on the party noticing the deposition, who must deliver them to the
officer. The officer must ask the deponent those questions and record the answers verbatim.

(d) Duration; Sanction; Motion to Terminate or Limit.

(1) Duration. Unless otherwise stipulated or ordered by the court, a deposition is limited to 1 day of 7 hours.
The court must allow additional time consistent with Rule 26(b)(2) if needed to fairly examine the deponent or
if the deponent, another person, or any other circumstance impedes or delays the examination.

(2) Sanction. The court may impose an appropriate sanction--including the reasonable expenses and attorney's
fees incurred by any party--on a person who impedes, delays, or frustrates the fair examination of the depon-
ent.

(3) Motion to Terminate or Limit.
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(A) Grounds. At any time during a deposition, the deponent or a party may move to terminate or limit it on
the ground that it is being conducted in bad faith or in a manner that unreasonably annoys, embarrasses, or
oppresses the deponent or party. The motion may be filed in the court where the action is pending or the de-
position is being taken. If the objecting deponent or party so demands, the deposition must be suspended for
the time necessary to obtain an order.

(B) Order.The court may order that the deposition be terminated or may limit its scope and manner as
provided in Rule 26(c). If terminated, the deposition may be resumed only by order of the court where the
action is pending.

(C) Award of Expenses.Rule 37(a)(5) applies to the award of expenses.

(e) Review by the Witness; Changes.

(1) Review; Statement of Changes.On request by the deponent or a party before the deposition is completed,
the deponent must be allowed 30 days after being notified by the officer that the transcript or recording is
available in which:

(A) to review the transcript or recording; and

(B) if there are changes in form or substance, to sign a statement listing the changes and the reasons for
making them.

(2) Changes Indicated in the Officer's Certificate. The officer must note in the certificate prescribed by Rule
30(f)(1) whether a review was requested and, if so, must attach any changes the deponent makes during the
30-day period.

(D) Certification and Delivery; Exhibits; Copies of the Transcript or Recording; Filing.

(1) Certification and Delivery. The officer must certify in writing that the witness was duly sworn and that the
deposition accurately records the witness's testimony. The certificate must accompany the record of the depos-
ition. Unless the court orders otherwise, the officer must seal the deposition in an envelope or package bearing
the title of the action and marked "Deposition of {witness's name]” and must promptly send it to the attorney
who arranged for the transcript or recording. The attorney must store it under conditions that will protect it
against loss, destruction, tampering, or deterioration.

(2) Documents and Tangible Things.

(A) Originals and Copies.Documents and tangible things produced for inspection during a deposition must,
on a party's request, be marked for identification and attached to the deposition. Any party may inspect and
copy them. But if the person who produced them wants to keep the originals, the person may:
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(i) offer copies to be marked, attached to the deposition, and then used as originals--after giving all parties
a fair opportunity to verify the copies by comparing them with the originals; or

(ii) give all parties a fair opportunity to inspect and copy the originals after they are marked--in which
event the originals may be used as if attached to the deposition.

(B) Order Regarding the Originals. Any party may move for an order that the originals be attached to the
deposition pending final disposition of the case.

(3) Copies of the Transcript or Recording. Unless otherwise stipulated or ordered by the court, the officer
must retain the stenographic notes of a deposition taken stenographically or a copy of the recording of a de-
position taken by another method. When paid reasonable charges, the officer must furnish a copy of the tran-
script or recording to any party or the deponent.

(4) Notice of Filing. A party who files the deposition must promptly notify all other parties of the filing.

(g) Failure to Attend a Deposition or Serve a Subpoena; Expenses. A party who, expecting a deposition to be
taken, attends in person or by an attorney may recover reasonable expenses for attending, including attorney's
fees, if the noticing party failed to:

(1) attend and proceed with the deposition; or

(2) serve a subpoena on a nonparty deponent, who consequently did not attend.

CREDIT(S)

(Amended January 21, 1963, effective July 1, 1963; March 30, 1970, effective July 1, 1970; March 1, 1971, ef-
fective July 1, 1971; November 20, 1972, effective July 1, 1975; April 29, 1980, effective August 1, 1980;
March 2, 1987, effective August 1, 1987; April 22, 1993, effective December 1, 1993; April 17, 2000, effective
December 1, 2000; April 30, 2007, effective December 1, 2007.)

Amendments received to 7-15-13
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United States Code Annotated Currentness
Federal Rules of Civil Procedure for the United States District Courts (Refs & Annos)
" Title V. Disclosures and Discovery (Refs & Annos)
= = Rule 33. Interrogatories to Parties

(a) In General.

(1) Number. Unless otherwise stipulated or ordered by the court, a party may serve on any other party no more
than 25 written interrogatories, including all discrete subparts. Leave to serve additional interrogatories may
be granted to the extent consistent with Rule 26(b)(2).

(2) Scope. An interrogatory may relate to any matter that may be inquired into under Rule 26(b). An interrog-
atory is not objectionable merely because it asks for an opinion or contention that relates to fact or the applica-
tion of law to fact, but the court may order that the interrogatory need not be answered until designated dis-
covery is complete, or until a pretrial conference or some other time.

(b) Answers and Objections.

(1) Responding Party. The interrogatories must be answered:
(A) by the party to whom they are directed; or

(B) if that party is a public or private corporation, a partnership, an association, or a governmental agency,
by any officer or agent, who must furnish the information available to the party.

(2) Time to Respond. The responding party must serve its answers and any objections within 30 days after be-
ing served with the interrogatories. A shorter or longer time may be stipulated to under Rule 29 or be ordered

by the court.

(3) Answering Each Interrogatory. Each interrogatory must, to the extent it is not objected to, be answered
separately and fully in writing under oath.

(4) Objections. The grounds for objecting to an interrogatory must be stated with specificity. Any ground not
stated in a timely objection is waived unless the court, for good cause, excuses the failure.

(8) Signature. The person who makes the answers must sign them, and the attomey who objects must sign any
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objections.

(¢) Use.An answer to an interrogatory may be used to the extent allowed by the Federal Rules of Evidence.

(d) Option to Produce Business Records.If the answer to an interrogatory may be determined by examining,
auditing, compiling, abstracting, or summarizing a party's business records (including electronically stored in-
formation), and if the burden of deriving or ascertaining the answer will be substantially the same for either
party, the responding party may answer by:

(1) specifying the records that must be reviewed, in sufficient detail to enable the interrogating party to locate
and identify them as readily as the responding party could; and

(2) giving the interrogating party a reasonable opportunity to examine and audit the records and to make cop-
ies, compilations, abstracts, or summaries.

CREDIT(S)

(Amended December 27, 1946, effective March 19, 1948; March 30, 1970, effective July 1, 1970; April 29,
1980, effective August 1, 1980; April 22, 1993, effective December 1, 1993; April 12, 2006, effective December
1, 2006; April 30, 2007, effective December 1, 2007.)

Amendments received to 7-15-13
Westlaw. (C) 2013 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.
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United States Code Annotated Currentness

Federal Rules of Civil Procedure for the United States District Courts (Refs & Annos)
" Title V1. Trials
= - Rule 45. Subpoena

<[Text of Rule 45 effective until December 1, 2013,
absent contrary Congressional action.]>

(a) In General.
(1) Form and Contents.
(A) Requirements--In General. Every subpoena must:
(i) state the court from which it issued;
(ii) state the title of the action, the court in which it is pending, and its civil-action number;

(iif) command each person to whom it is directed to do the following at a specified time and place: attend
and testify; produce designated documents, electronically stored information, or tangible things in that
person's possession, custody, or control; or permit the inspection of premises; and

(iv) set out the text of Rule 45(c) and (d).

(B) Command to Attend a Deposition--Notice of the Recording Method. A subpoena commanding attendance
at a deposition must state the method for recording the testimony.

(C) Combining or Separating a Command to Produce or to Permit Inspection; Specifying the Form for
Electronically Stored Information. A command to produce documents, electronically stored information, or
tangible things or to permit the inspection of premises may be included in a subpoena commanding attend-
ance at a deposition, hearing, or trial, or may be set out in a separate subpoena. A subpoena may specify the
form or forms in which electronically stored information is to be produced.

(D) Command to Produce; Included Obligations. A command in a subpoena to produce documents, electron-
ically stored information, or tangible things requires the responding party to permit inspection, copying,
testing, or sampling of the materials.

(2) Issued from Which Court. A subpoena must issue as follows:
(A) for attendance at a hearing or trial, from the court for the district where the hearing or trial is to be held;

(B) for attendance at a deposition, from the court for the district where the deposition is to be taken; and
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(C) for production or inspection, if separate from a subpoena commanding a person's attendance, from the
court for the district where the production or inspection is to be made.

(3) Issued by Whom.The clerk must issue a subpoena, signed but otherwise in blank, to a party who requests
it. That party must complete it before service. An attorney also may issue and sign a subpoena as an officer of:

(A) a court in which the attorney is authorized to practice; or

(B) a court for a district where a deposition is to be taken or production is to be made, if the attorney is au-
thorized to practice in the court where the action is pending.

(b) Service.

(1) By Whom; Tendering Fees; Serving a Copy of Certain Subpoenas. Any person who is at least 18 years
old and not a party may serve a subpoena. Serving a subpoena requires delivering a copy to the named person
and, if the subpoena requires that person's attendance, tendering the fees for 1 day's attendance and the
mileage allowed by law. Fees and mileage need not be tendered when the subpoena issues on behalf of the
United States or any of its officers or agencies. If the subpoena commands the production of documents, elec-
tronically stored information, or tangible things or the inspection of premises before trial, then before it is
served, a notice must be served on each party.

(2) Service in the United States. Subject to Rule 45(c)(3)(A)(ii), a subpoena may be served at any place:
(A) within the district of the issuing court;

(B) outside that district but within 100 miles of the place specified for the deposition, hearing, trial, produc-
tion, or inspection;

(C) within the state of the issuing court if a state statute or court rule allows service at that place of a sub-
poena issued by a state court of general jurisdiction sitting in the place specified for the deposition, hearing,
trial, production, or inspection; or

(D) that the court authorizes on motion and for good cause, if a federal statute so provides.

(3) Service in a Foreign Country.28 US.C. § 1783 governs issuing and serving a subpoena directed to a
United States national or resident who is in a foreign country.

(4) Proof of Service.Proving service, when necessary, requires filing with the issuing court a statement show-
ing the date and manner of service and the names of the persons served. The statement must be certified by the
server.

(c) Protecting a Person Subject to a Subpoena.

(1) Avoiding Undue Burden or Expense; Sanctions. A party or attorney responsible for issuing and serving a
subpoena must take reasonable steps to avoid imposing undue burden or expense on a person subject to the
subpoena. The issuing court must enforce this duty and impose an appropriate sanction--which may include
lost earnings and reasonable attorney's fees--on a party or attorney who fails to comply.

(2) Command to Produce Materials or Permit Inspection.
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(A) Appearance Not Required. A person commanded to produce documents, electronically stored informa-
tion, or tangible things, or to permit the inspection of premises, need not appear in person at the place of
production or inspection unless also commanded to appear for a deposition, hearing, or trial.

(B) Objections. A person commanded to produce documents or tangible things or to permit inspection may
serve on the party or attorney designated in the subpoena a written objection to inspecting, copying, testing
or sampling any or all of the materials or to inspecting the premises--or to producing electronically stored
information in the form or forms requested. The objection must be served before the earlier of the time spe-
cified for compliance or 14 days after the subpoena is served. If an objection is made, the following rules

apply:

(i) At any time, on notice to the commanded person, the serving party may move the issuing court for an
order compelling production or inspection.

(ii) These acts may be required only as directed in the order, and the order must protect a person who is
neither a party nor a party's officer from significant expense resulting from compliance.

(3) Quashing or Modifying a Subpoena.
(A) When Required.On timely motion, the issuing court must quash or modify a subpoena that:
(i) fails to allow a reasonable time to comply;

(ii) requires a person who is neither a party nor a party's officer to travel more than 100 miles from where
that person resides, is employed, or regularly transacts business in person--except that, subject to Rule
45(c)(3)(B)(iii), the person may be commanded to attend a trial by traveling from any such place within

the state where the trial is held;

(iii) requires disclosure of privileged or other protected matter, if no exception or waiver applies; or

(iv) subjects a person to undue burden.

(B) When Permitied. To protect a person subject to or affected by a subpoena, the issuing court may, on mo-
tion, quash or modify the subpoena if it requires:

(i) disclosing a trade secret or other confidential research, development, or commercial information;

(if) disclosing an unretained expert's opinion or information that does not describe specific occurrences in
dispute and results from the expert's study that was not requested by a party; or

(iii) a person who is neither a party nor a party's officer to incur substantial expense to travel more than
100 miles to attend trial.

(C) Specifying Conditions as an Alternative.In the circumstances described in Rule 45(c)(3)(B), the court
may, instead of quashing or modifying a subpoena, order appearance or production under specified condi-
tions if the serving party:

(i) shows a substantial need for the testimony or material that cannot be otherwise met without undue
hardship; and
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(ii) ensures that the subpoenaed person will be reasonably compensated.
(d) Duties in Responding to a Subpoena.

(1) Producing Documents or Electronically Stored Information. These procedures apply to producing docu-
ments or electronically stored information:

(A) Documents. A person responding to a subpoena to produce documents must produce them as they are
kept in the ordinary course of business or must organize and label them to correspond to the categories in
the demand.

(B) Form for Producing Electronically Stored Information Not Specified.]If a subpoena does not specify a
form for producing electronically stored information, the person responding must produce it in a form or
forms in which it is ordinarily maintained or in a reasonably usable form or forms.

(C) Electronically Stored Information Produced in Only One Form.The person responding need not produce
the same electronically stored information in more than one form.

(D) Inaccessible Electronically Stored Information. The person responding need not provide discovery of
electronically stored information from sources that the person identifies as not reasonably accessible be-
cause of undue burden or cost. On motion to compel discovery or for a protective order, the person respond-
ing must show that the information is not reasonably accessible because of undue burden or cost. If that
showing is made, the court may nonetheless order discovery from such sources if the requesting party shows
good cause, considering the limitations of Rule 26(b)(2)(C). The court may specify conditions for the dis-
covery.

(2) Claiming Privilege or Protection.

(A) Information Withheld. A person withholding subpoenaed information under a claim that it is privileged
or subject to protection as trial-preparation material must:

(i) expressly make the claim; and

(i) describe the nature of the withheld documents, communications, or tangible things in a manner that,
without revealing information itself privileged or protected, will enable the parties to assess the claim.

(B) Information Produced.Ilf information produced in response to a subpoena is subject to a claim of priv-
ilege or of protection as trial-preparation material, the person making the claim may notify any party that re-
ceived the information of the claim and the basis for it. After being notified, a party must promptly return,
sequester, or destroy the specified information and any copies it has; must not use or disclose the informa-
tion until the claim is resolved; must take reasonable steps to retrieve the information if the party disclosed
it before being notified; and may promptly present the information to the court under seal for a determina-
tion of the claim. The person who produced the information must preserve the information until the claim is
resolved.

(e) Contempt. The issuing court may hold in contempt a person who, having been served, fails without adequate
excuse to obey the subpoena. A nonparty's failure to obey must be excused if the subpoena purports to require
the nonparty to attend or produce at a place outside the limits of Rule 45(c)(3)(A)(i).

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.



Federal Rules of Civil Procedure Rule 45 Page 5

Rule 45. Subpoena

<[Text of Rule 45 effective December 1, 2013
absent contrary Congressional action.]>

b

(a) In General.
(1) Form and Contents.
(A) Requirements--In General. Every subpoena must:
(i) state the court from which it issued;
(ii) state the title of the action and its civil-action number;

(iii) command each person to whom it is directed to do the following at a specified time and place: attend
and testify; produce designated documents, electronically stored information, or tangible things in that
person's possession, custody, or control; or permit the inspection of premises; and

(iv) set out the text of Rule 45(d) and (e).

(B) Command to Attend a Deposition--Notice of the Recording Method. A subpoena commanding attend-
ance at a deposition must state the method for recording the testimony.

(C) Combining or Separating a Command to Produce or to Permit Inspection; Specifying the Form for
Electronically Stored Information. A command to produce documents, electronically stored information, or
tangible things or to permit the inspection of premises may be included in a subpoena commanding attend-
ance at a deposition, hearing, or trial, or may be set out in a separate subpoena. A subpoena may specify the
form or forms in which electronically stored information is to be produced.

(D) Command to Produce, Included Obligations. A command in a subpoena to produce documents, elec-
tronically stored information, or tangible things requires the responding person to permit inspection, copy-
ing, testing, or sampling of the materials.

(2) Issuing Court. A subpoena must issue from the court where the action is pending.

(3) Issued by Whom. The clerk must issue a subpoena, signed but otherwise in blank, to a party who requests
it. That party must complete it before service. An attorney also may issue and sign a subpoena if the attorney
is authorized to practice in the issuing court.

(4) Notice to Other Parties Before Service. If the subpoena commands the production of documents, electron-
ically stored information, or tangible things or the inspection of premises before trial, then before it is served
on the person to whom it is directed, a notice and a copy of the subpoena must be served on each party.

(b) Service.
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(1) By Whom and How; Tendering Fees. Any person who is at least 18 years old and not a party may serve a
subpoena. Serving a subpoena requires delivering a copy to the named person and, if the subpoena requires
that person's attendance, tendering the fees for 1 day's attendance and the mileage allowed by law. Fees and
mileage need not be tendered when the subpoena issues on behalf of the United States or any of its officers or
agencies.

(2) Service in the United States. A subpoena may be served at any place within the United States.

(3) Service in a Foreign Country. 28 U.S.C. § 1783 governs issuing and serving a subpoena directed to a
United States national or resident who is in a foreign country.

(4) Proof of Service. Proving service, when necessary, requires filing with the issuing court a statement show-
ing the date and manner of service and the names of the persons served. The statement must be certified by the
server.

(c) Place of Compliance.

(1) For a Trial, Hearing, or Deposition. A subpoena may command a person to attend a trial, hearing, or de-
position only as follows:

{A) within 100 miles of where the person resides, is employed, or regularly transacts business in person; or

(B) within the state where the person resides, is employed, or regularly transacts business in person, if the
person

(i) is a party or a party's officer; or
(ii) is commanded to attend a trial and would not incur substantial expense.
(2) For Other Discovery. A subpoena may command:

(A) production of documents, electronically stored information, or tangible things at a place within 100
miles of where the person resides, is employed, or regularly transacts business in person; and

(B) inspection of premises at the premises to be inspected.
(d) Protecting a Person Subject to a Subpoena; Enforcement.

(1) Avoiding Undue Burden ov Expense; Sanctions. A party or attorney responsible for issuing and serving a
subpoena must take reasonable steps to avoid imposing undue burden or expense on a person subject to the
subpoena. The court for the district where compliance is required must enforce this duty and impose an appro-
priate sanction--which may include lost eamings and reasonable attorney's fees--on a party or attorney who
fails to comply.

(2) Command to Produce Materials or Permit Inspection.

(A) Appearance Not Required. A person commanded to produce documents, electronically stored informa-
tion, or tangible things, or to permit the inspection of premises, need not appear in person at the place of
production or inspection unless also commanded to appear for a deposition, hearing, or trial.
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(B) Objections. A person commanded to produce documents or tangible things or to permit inspection may
serve on the party or attorney designated in the subpoena a written objection to inspecting, copying, testing,
or sampling any or all of the materials or to inspecting the premises--or to producing electronically stored
information in the form or forms requested. The objection must be served before the earlier of the time spe-
cified for compliance or 14 days after the subpoena is served. If an objection is made, the following rules

apply:

(i) At any time, on notice to the commanded person, the serving party may move the court for the district
where compliance is required for an order compelling production or inspection.

(if) These acts may be required only as directed in the order, and the order must protect a person who is
neither a party nor a party's officer from significant expense resulting from compliance.

(3) Quashing or Modifying a Subpoena.

(A) When Required. On timely motion, the court for the district where compliance is required must quash or
modify a subpoena that:

(i) fails to allow a reasonable time to comply;
(ii) requires a person to comply beyond the geographical limits specified in Rule 45(c);
(iii) requires disclosure of privileged or other protected matter, if no exception or waiver applies; or

(iv) subjects a person to undue burden.

(B) When Permitted. To protect a person subject to or affected by a subpoena, the court for the district
where compliance is required may, on motion, quash or modify the subpoena if it requires:

(i) disclosing a trade secret or other confidential research, development, or commercial information; or

(ii) disclosing an unretained expert's opinion or information that does not describe specific occurrences in
dispute and results from the expert's study that was not requested by a party.

(C) Specifying Conditions as an Alternative. In the circumstances described in Rule 45(d)(3}(B), the court
may, instead of quashing or modifying a subpoena, order appearance or production under specified condi-
tions if the serving party:

(i) shows a substantial need for the testimony or material that cannot be otherwise met without undue

hardship; and

(ii) ensures that the subpoenaed person will be reasonably compensated.

(e) Duties in Responding to a Subpoena.

(1) Producing Documents or Electronically Stored Information. These procedures apply to producing docu-
ments or electronically stored information:

(A) Documents. A person responding to a subpoena to produce documents must produce them as they are
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kept in the ordinary course of business or must organize and label them to correspond to the categories in
the demand.

(B) Form for Producing Electronically Stored Information Not Specified. If a subpoena does not specify a
form for producing electronically stored information, the person responding must produce it in a form or
forms in which it is ordinarily maintained or in a reasonably usable form or forms.

(C) Electronically Stored Information Produced in Only One Form. The person responding need not pro-
duce the same electronically stored information in more than one form.

(D) Inaccessible Electronically Stored Information. The person responding need not provide discovery of
electronically stored information from sources that the person identifies as not reasonably accessible be-
cause of undue burden or cost. On motion to compel discovery or for a protective order, the person respond-
ing must show that the information is not reasonably accessible because of undue burden or cost. If that
showing is made, the court may nonetheless order discovery from such sources if the requesting party shows
good cause, considering the limitations of Rule 26(b)(2)(C). The court may specify conditions for the dis-
covery.

(2) Claiming Privilege or Protection.

(A) Information Withheld. A person withholding subpoenaed information under a claim that it is privileged
or subject to protection as trial-preparation material must:

(i) expressly make the claim; and

(i) describe the nature of the withheld documents, communications, or tangible things in a manner that,
without revealing information itself privileged or protected, will enable the parties to assess the claim.

(B) Information Produced. If information produced in response to a subpoena is subject to a claim of priv-
ilege or of protection as trial-preparation material, the person making the claim may notify any party that re-
ceived the information of the claim and the basis for it. After being notified, a party must promptly return,
sequester, or destroy the specified information and any copies it has; must not use or disclose the informa-
tion until the claim is resolved; must take reasonable steps to retrieve the information if the party disclosed
it before being notified; and may promptly present the information under seal to the court for the district
where compliance is required for a determination of the claim. The person who produced the information
must preserve the information until the claim is resolved.

(f) Transferring a Subpoena-Related Motion. When the court where compliance is required did not issue the
subpoena, it may transfer a motion under this rule to the issuing court if the person subject to the subpoena con-
sents or if the court finds exceptional circumstances. Then, if the attorney for a person subject to a subpoena is
authorized to practice in the court where the motion was made, the attorney may file papers and appear on the
motion as an officer of the issuing court. To enforce its order, the issuing court may transfer the order to the
court where the motion was made.

(g) Contempt. The court for the district where compliance is required--and also, after a motion 1s transferred,
the issuing court--may hold in contempt a person who, having been served, fails without adequate excuse to
obey the subpoena or an order related to it.
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CREDIT(S)

(Amended December 27, 1946, effective March 19, 1948; December 29, 1948, effective October 20, 1949;
March 30, 1970, effective July 1, 1970; April 29, 1980, effective August 1, 1980; April 29, 1985, effective Au-
gust 1, 1985; March 2, 1987, effective August 1, 1987; April 30, 1991, effective December 1, 1991; April 25,
2005, effective December 1, 2005; April 12, 2006, effective December 1, 2006; April 30, 2007, effective
December 1, 2007; April 16, 2013, effective December 1, 2013, absent contrary Congressional action.)

Amendments received to 7-15-13
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United States Code Annotated Currentness
Federal Rules of Civil Procedure for the United States District Courts (Refs & Annos)
@ Title VI. Trials
= = Rule 47. Selecting Jurors

(a) Examining Jurors.The court may permit the parties or their attorneys to examine prospective jurors or may
itself do so. If the court examines the jurors, it must permit the parties or their attorneys to make any further in-
quiry it considers proper, or must itself ask any of their additional questions it considers proper.

(b) Peremptory Challenges. The court must allow the number of peremptory challenges provided by 28 U.S.C.
§ 1870.

(c) Excusing a Juror.During trial or deliberation, the court may excuse a juror for good cause.

CREDIT(S)

(Amended February 28, 1966, effective July 1, 1966; April 30, 1991, effective December 1, 1991; April 30,
2007, effective December 1, 2007.)

Amendments received to 7-15-13

Westlaw. (C) 2013 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.

END OF DOCUMENT
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United States Code Annotated Currentness
Federal Rules of Civil Procedure for the United States District Courts (Refs & Annos)
" Title VI. Trials
= = Rule 48. Number of Jurors; Verdict; Polling

(a) Number of Jurors. A jury must begin with at least 6 and no more than 12 members, and each juror must
participate in the verdict unless excused under Rule 47(c).

(b) Verdict. Unless the parties stipulate otherwise, the verdict must be unanimous and must be returned by a
jury of at least 6 members.

(c) Polling. Afier a verdict is returned but before the jury is discharged, the court must on a party's request, or
may on its own, poll the jurors individually. If the poll reveals a lack of unanimity or lack of assent by the num-
ber of jurors that the parties stipulated to, the court may direct the jury to deliberate further or may order a new

trial.

CREDIT(S)

(Amended April 30, 1991, effective December 1, 1991; April 30, 2007, effective December 1, 2007; March 26,
2009, effective December 1, 2009.)

Amendments received to 7-15-13
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United States Code Annotated Currentness

Federal Rules of Civil Procedure for the United States District Courts (Refs & Annos)
% Title VI. Trials
= = Rule 49. Special Verdict; General Verdict and Questions

(a) Special Verdict.

(1) In General. The court may require a jury to return only a special verdict in the form of a special written
finding on each issue of fact. The court may do so by:

(A) submitting written questions susceptible of a categorical or other brief answer:

(B) submitting written forms of the special findings that might properly be made under the pleadings and
evidence; or

(C) using any other method that the court considers appropriate.

(2) Instructions. The court must give the instructions and explanations necessary to enable the jury to make its
findings on each submitted issue.

(3) Issues Not Submitted. A party waives the right to a jury trial on any issue of fact raised by the pleadings or
evidence but not submitted to the jury unless, before the jury retires, the party demands its submission to the
jury. If the party does not demand submission, the court may make a finding on the issue. If the court makes
no finding, it is considered to have made a finding consistent with its judgment on the special verdict.

(b) General Verdict with Answers to Written Questions.

(1) In General.The court may submit to the jury forms for a general verdict, together with written questions
on one or more issues of fact that the jury must decide. The court must give the instructions and explanations
necessary to enable the jury to render a general verdict and answer the questions in writing, and must direct
the jury to do both.

(2) Verdict and Answers Consistent, When the general verdict and the answers are consistent, the court must
approve, for entry under Rule 58, an appropriate judgment on the verdict and answers.

(3) Answers Inconsistent with the Verdict. When the answers are consistent with each other but one or more is
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inconsistent with the general verdict, the court may:

(A) approve, for entry under Rule 58, an appropriate judgment according to the answers, notwithstanding
the general verdict;

(B) direct the jury to further consider its answers and verdict; or
(C) order a new trial.

(4) Answers Inconsistent with Each Other and the Verdict. When the answers are inconsistent with each other
and one or more is also inconsistent with the general verdict, judgment must not be entered; instead, the court
must direct the jury to further consider its answers and verdict, or must order a new trial.

CREDIT(S)

(Amended January 21, 1963, effective July 1, 1963; March 2, 1987, effective August 1, 1987; April 30, 2007,

effective December 1, 2007.)

Amendments received to 7-15-13
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United States Code Annotated Currentness
Federal Rules of Civil Procedure for the United States District Courts (Refs & Annos)
e Title VII. Judgment
= = Rule 56. Summary Judgment

<Notes of Decisions for 28 USCA Federal Rules of Civil Procedure Rule 56 are displayed in three sep-
arate documents. Notes of Decisions for subdivisions I to VI are contained in this document. For Notes
of Decisions for subdivisions VII through XXV, see the second document for 28 USCA Federal Rules
of Civil Procedure Rule 56. For Notes of Decisions for subdivisions XXVI to end, see the third docu-
ment for 28 USCA Federal Rules of Civil Procedure Rule 56.>

(2) Motion for Summary Judgment or Partial Summary Judgment. A party may move for summary judg-
ment, identifying each claim or defense--or the part of each claim or defense--on which summary judgment is
sought. The court shall grant summary judgment if the movant shows that there is no genuine dispute as to any
material fact and the movant is entitled to judgment as a matter of law. The court should state on the record the
reasons for granting or denying the motion.

(b) Time to File a Motion. Unless a different time is set by local rule or the court orders otherwise, a party may
file a motion for summary judgment at any time until 30 days after the close of all discovery.

(¢) Procedures.
(1) Supporting Factual Positions. A party asserting that a fact cannot be or is genuinely disputed must sup-

port the assertion by:

(A) citing to particular parts of materials in the record, including depositions, documents, electronically
stored information, affidavits or declarations, stipulations (including those made for purposes of the motion
only), admissions, interrogatory answers, or other materials; or

(B) showing that the materials cited do not establish the absence or presence of a genuine dispute, or that an
adverse party cannot produce admissible evidence to support the fact.

(2) Objection That a Fact Is Not Supported by Admissible Evidence. A party may object that the material
cited to support or dispute a fact cannot be presented in a form that would be admissible in evidence.

(3) Materials Not Cited. The court need consider only the cited materials, but it may consider other materials
in the record.

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.



Federal Rules of Civil Procedure Rule 56 Page 2

(4) Affidavits or Declarations. An affidavit or declaration used to support or oppose a motion must be made
on personal knowledge, set out facts that would be admissible in evidence, and show that the affiant or declar-
ant is competent to testify on the matters stated.

(d) When Facts Are Unavailable to the Nonmovant. If a nonmovant shows by affidavit or declaration that, for
specified reasons, it cannot present facts essential to justify its opposition, the court may:

(1) defer considering the motion or deny it;
(2) allow time to obtain affidavits or declarations or to take discovery; or
(3) issue any other appropriate order.

(e) Failing to Properly Support or Address a Fact. If a party fails to properly support an assertion of fact or
fails to properly address another party's assertion of fact as required by Rule 56(c), the court may:

(1) give an opportunity to properly support or address the fact;
(2) consider the fact undisputed for purposes of the motion;

(3) grant summary judgment if the motion and supporting materials--including the facts considered undis-
puted--show that the movant is entitled to it; or

(4) issue any other appropriate order.

(f) Judgment Independent of the Motion. After giving notice and a reasonable time to respond, the court may:
(1) grant summary judgment for a nonmovant;
(2) grant the motion on grounds not raised by a party; or

(3) consider summary judgment on its own after identifying for the parties material facts that may not be
genuinely in dispute.

(g) Failing to Grant All the Requested Relief. If the court does not grant all the relief requested by the motion,
it may enter an order stating any material fact--including an item of damages or other relief--that is not genu-
inely in dispute and treating the fact as established in the case.
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(h) Affidavit or Declaration Submitted in Bad Faith. If satisfied that an affidavit or declaration under this rule
is submitted in bad faith or solely for delay, the court--after notice and a reasonable time to respond--may order
the submitting party to pay the other party the reasonable expenses, including attorney's fees, it incurred as a res-
ult. An offending party or attorney may also be held in contempt or subjected to other appropriate sanctions.

CREDIT(S)

(Amended December 27, 1946, effective March 19, 1948; January 21, 1963, effective July 1, 1963; March 2,
1987, effective August 1, 1987; April 30, 2007, effective December 1, 2007; March 26, 2009, effective Decem-
ber 1, 2009; April 28, 2010, effective December 1, 2010.)

Amendments received to 7-15-13
Westlaw. (C) 2013 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.
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United States Code Annotated Currentness
Federal Rules of Civil Procedure for the United States District Courts (Refs & Annos)
W Title VIL. Judgment
= = Rule 62. Stay of Proceedings to Enforce a Judgment

(a) Automatic Stay; Exceptions for Injunctions, Receiverships, and Patent Accountings. Except as stated in
this rule, no execution may issue on a judgment, nor may proceedings be taken to enforce it, until 14 days have
passed after its entry. But unless the court orders otherwise, the following are not stayed after being entered,
even if an appeal is taken:

(1) an interlocutory or final judgment in an action for an injunction or a receivership; or
(2) a judgment or order that directs an accounting in an action for patent infringement.

(b) Stay Pending the Disposition of a Motion.On appropriate terms for the opposing party's security, the court
may stay the execution of a judgment--or any proceedings to enforce it--pending disposition of any of the fol-

lowing motions:
(1) under Rule 50, for judgment as a matter of law;
(2) under Rule 52(b), to amend the findings or for additional findings;
(3) under Rule 59, for a new trial or to alter or amend a judgment; or
(4) under Rule 60, for relief from a judgment or order.

(¢) Injunction Pending an Appeal. While an appeal is pending from an interlocutory order or final judgment
that grants, dissolves, or denies an injunction, the court may suspend, modify, restore, or grant an injunction on
terms for bond or other terms that secure the opposing party's rights. If the judgment appealed from is rendered
by a statutory three-judge district court, the order must be made either:

(1) by that court sitting in open session; or

(2) by the assent of all its judges, as evidenced by their signatures.
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(d) Stay with Bond on Appeal.If an appeal is taken, the appellant may obtain a stay by supersedeas bond, ex-
cept in an action described in Rule 62(a)(1) or (2). The bond may be given upon or after filing the notice of ap-
peal or after obtaining the order allowing the appeal. The stay takes effect when the court approves the bond.

(e) Stay Without Bond on an Appeal by the United States, Its Officers, or Its Agencies. The court must not
require a bond, obligation, or other security from the appellant when granting a stay on an appeal by the United
States, its officers, or its agencies or on an appeal directed by a department of the federal government.

(f) Stay in Faver of a Judgment Debtor Under State Law.If a judgment is a lien on the judgment debtor's
property under the law of the state where the court is located, the judgment debtor is entitled to the same stay of
execution the state court would give.

() Appellate Court's Power Not Limited. This rule does not limit the power of the appellate court or one of its
judges or justices:

(1) to stay proceedings--or suspend, modify, restore, or grant an injunction--while an appeal is pending; or
(2) to issue an order to preserve the status quo or the effectiveness of the judgment to be entered.

(h) Stay with Multiple Claims or Parties.A court may stay the enforcement of a final judgment entered under
Rule 54(b) until it enters a later judgment or judgments, and may prescribe terms necessary to secure the benefit
of the stayed judgment for the party in whose favor it was entered.

CREDIT(S)

(Amended December 27, 1946, effective March 19, 1948; December 29, 1948, effective October 20, 1949; April
17, 1961, effective July 19, 1961; March 2, 1987, effective August 1, 1987; April 30, 2007, effective December
1, 2007; March 26, 2009, effective December 1, 2009.)

Amendments received to 7-15-13
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"8 Title IX. Special Proceedings
= = Rule 72. Magistrate Judges: Pretrial Order

(a) Nondispositive Matters. When a pretrial matter not dispositive of a party's claim or defense is referred to a
magistrate judge to hear and decide, the magistrate judge must promptly conduct the required proceedings and,
when appropriate, issue a written order stating the decision. A party may serve and file objections to the order
within 14 days after being served with a copy. A party may not assign as error a defect in the order not timely
objected to. The district judge in the case must consider timely objections and modify or set aside any part of the
order that is clearly erroneous or is contrary to law.

(b) Dispositive Motions and Prisoner Petitions.

(1) Findings and Recommendations. A magistrate judge must promptly conduct the required proceedings
when assigned, without the parties’ consent, to hear a pretrial matter dispositive of a claim or defense or a pris-
oner petition challenging the conditions of confinement. A record must be made of all evidentiary proceedings
and may, at the magistrate judge's discretion, be made of any other proceedings. The magistrate judge must
enter a recommended disposition, including, if appropriate, proposed findings of fact. The clerk must
promptly mail a copy to each party.

(2) Objections. Within 14 days after being served with a copy of the recommended disposition, a party may
serve and file specific written objections to the proposed findings and recommendations. A party may respond
to another party's objections within 14 days after being served with a copy. Unless the district judge orders
otherwise, the objecting party must promptly arrange for transcribing the record, or whatever portions of it the
parties agree to or the magistrate judge considers sufficient.

(3) Resolving Objections. The district judge must determine de novo any part of the magistrate judge's disposi-
tion that has been properly objected to. The district judge may accept, reject, or modify the recommended dis-
position; receive further evidence; or return the matter to the magistrate judge with instructions.

CREDIT(S)
(Former Rule 72 abrogated December 4, 1967, effective July 1, 1968; new Rule 72 adopted April 28, 1983, ef-

fective August 1, 1983; amended April 30, 1991, effective December 1, 1991; April 22, 1993, effective Decem-
ber 1, 1993; April 30, 2007, effective December 1, 2007; March 26, 2009, effective December 1, 2009.)

Amendments received to 7-15-13
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Federal Rules of Civil Procedure for the United States District Courts (Refs & Annos)
& Title IX. Special Proceedings
* = Rule 73. Magistrate Judges: Trial by Consent; Appeal

(a) Trial by Consent. When authorized under 28 U.S.C. § 636(c), a magistrate judge may, if all parties consent,
conduct a civil action or proceeding, including a jury or nonjury trial. A record must be made in accordance with
28 U.S.C. § 636(c)(5).

(b) Consent Procedure.

(1) In General. When a magistrate judge has been designated to conduct civil actions or proceedings, the clerk
must give the parties written notice of their opportunity to consent under 28 U.S.C. § 636(c). To signify their
consent, the parties must jointly or separately file a statement consenting to the referral. A district judge or
magistrate judge may be informed of a party's response to the clerk's notice only if all parties have consented
to the referral.

(2) Reminding the Parties About Consenting. A district judge, magistrate judge, or other court official may
remind the parties of the magistrate judge's availability, but must also advise them that they are free to with-
hold consent without adverse substantive consequences.

(3) Vacating a Referral.On its own for good cause--or when a party shows extraordinary circumstances--the
district judge may vacate a referral to a magistrate judge under this rule.

(c) Appealing a Judgment.In accordance with 28 U.S.C. § 636(c)(3), an appeal from a judgment entered at a
magistrate judge's direction may be taken to the court of appeals as would any other appeal from a district-court

judgment.

CREDIT(S)

(Former Rule 73 abrogated December 4, 1967, effective July [, 1968; new Rule 73 adopted April 28, 1983, ef-
fective August 1, 1983; amended March 2, 1987, effective August 1, 1987; April 22, 1993, effective December
1, 1993; April 11, 1997, effective December 1, 1997; April 30, 2007, effective December 1, 2007.)

Amendments received to 7-15-13

Westlaw. (C) 2013 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.
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United States Code Annotated Currentness
Federal Rules of Evidence (Refs & Annos)
& Article VIL. Opinions and Expert Testimony
= ~ Rule 701. Opinion Testimony by Lay Witnesses

If a witness is not testifying as an expert, testimony in the form of an opinion is limited to one that is:

(a) rationally based on the witness's perception;
(b) helpful to clearly understanding the witness's testimony or to determining a fact in issue; and

(¢) not based on scientific, technical, or other specialized knowledge within the scope of Rule 702.

CREDIT(S)

(Pub.L. 93-595, § 1, Jan. 2, 1975, 88 Stat.1937; Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 17, 2000, eff. Dec. 1, 2000;
Apr. 26, 2011, eff. Dec. 1, 2011.)

Amendments received to 7-15-13
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" Article VII. Opinions and Expert Testimony
= = Rule 702. Testimony by Expert Witnesses

<Notes of Decisions for Rule 702 are displayed in two separate documents. Notes of Decisions for sub-
divisions I and Il are contained in this document. For Notes of Decisions for subdivisions III to end, see
second document for Rule 702.>

A witness who is qualified as an expert by knowledge, skill, experience, training, or education may testify in the
form of an opinion or otherwise if:

(a) the expert's scientific, technical, or other specialized knowledge will help the trier of fact to understand the
evidence or to determine a fact in issue;

(b) the testimony is based on sufficient facts or data;
(c) the testimony is the product of reliable principles and methods; and
(d) the expert has reliably applied the principles and methods to the facts of the case.

CREDIT(S)

(Pub.L. 93-595, § 1, Jan. 2, 1975, 88 Stat. 1937; Apr. 17, 2000, eff. Dec. 1, 2000; Apr. 26, 2011, eff. Dec. 1,
2011.)

Amendments received to 7-15-13
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United States Code Annotated Currentness
Federal Rules of Evidence (Refs & Annos)
®  Article VII. Opinions and Expert Testimony
~ = Rule 703. Bases of an Expert's Opinion Testimony

An expert may base an opinion on facts or data in the case that the expert has been made aware of or personally
observed. If experts in the particular field would reasonably rely on those kinds of facts or data in forming an
opinion on the subject, they need not be admissible for the opinion to be admitted. But if the facts or data would
otherwise be inadmissible, the proponent of the opinion may disclose them to the jury only if their probative
value in helping the jury evaluate the opinion substantially outweighs their prejudicial effect.

CREDIT(S)

(Pub.L. 93-595, § 1, Jan. 2, 1975, 88 Stat.1937; Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 17, 2000, eff. Dec. 1, 2000;
Apr. 26, 2011, eff. Dec. 1, 2011.)

Amendments received to 7-15-13
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United States Code Annotated Currentness
Federal Rules of Evidence (Refs & Annos)
W Article VII. Opinions and Expert Testimony
~ = Rule 704. Opinion on an Ultimate Issue

(a) In General--Not Automatically Objectionable. An opinion is not objectionable just because it embraces an
ultimate issue.

(b) Exception. In a criminal case, an expert witness must not state an opinion about whether the defendant did
or did not have a mental state or condition that constitutes an element of the crime charged or of a defense.
Those matters are for the trier of fact alone.

CREDIT(S)

(Pub.L. 93-595, § 1, Jan. 2, 1975, 88 Stat. 1937; Pub.L. 98-473, Title IV, § 406, Oct. 12, 1984, 98 Stat. 2067;
Apr. 26, 2011, eff. Dec. 1, 2011.)

Amendments received to 7-15-13
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United States Code Annotated Currentness
Federal Rules of Evidence (Refs & Annos)
" Article VII. Opinions and Expert Testimony
- = Rule 705. Disclosing the Facts or Data Underlying an Expert's Opinion

Unless the court orders otherwise, an expert may state an opinion--and give the reasons for it--without first testi-
fying to the underlying facts or data. But the expert may be required to disclose those facts or data on cross- ex-

amination.

CREDIT(S)

(Pub.L. 93-595, § 1, Jan. 2, 1975, 88 Stat. 1938; Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 22, 1993, eff. Dec. 1,
1993; Apr. 26, 2011, eff. Dec. 1, 2011.)

Amendments received to 7-15-13
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United States Code Annotated Currentness
Federal Rules of Evidence (Refs & Annos)
@ Article VIII. Hearsay (Refs & Annos)
» = Rule 803. Exceptions to the Rule Against Hearsay—Regardless of Whether the Declarant Is
Available as a Witness

The following are not excluded by the rule against hearsay, regardless of whether the declarant is available as a
witness:

(1) Present Sense Impression. A statement describing or explaining an event or condition, made while or im-
mediately after the declarant perceived it.

(2) Excited Utterance. A statement relating to a startling event or condition, made while the declarant was
under the stress of excitement that it caused.

(3) Then-Existing Mental, Emotional, or Physical Condition. A statement of the declarant's then-existing
state of mind (such as motive, intent, or plan) or emotional, sensory, or physical condition (such as mental
feeling, pain, or bodily health), but not including a statement of memory or belief to prove the fact re-
membered or believed unless it relates to the validity or terms of the declarant's will.

(4) Statement Made for Medical Diagnosis or Treatment. A statement that:
(A) is made for--and is reasonably pertinent to--medical diagnosis or treatment; and

(B) describes medical history; past or present symptoms or sensations; their inception; or their general

cause.
(5) Recorded Recollection. A record that:

(A) is on a matter the witness once knew about but now cannot recall well enough to testify fully and accur-

ately;

(B) was made or adopted by the witness when the matter was fresh in the witness's memory; and
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(C) accurately reflects the witness's knowledge.

If admitted, the record may be read into evidence but may be received as an exhibit only if offered by an ad-
verse party.

(6) Records of a Regularly Conducted Activity. A record of an act, event, condition, opinion, or diagnosis
if: '

(A) the record was made at or near the time by--or from information transmitted by--someone with know-
ledge;

(B) the record was kept in the course of a regularly conducted activity of a business, organization, occupa-
tion, or calling, whether or not for profit;

(C) making the record was a regular practice of that activity;

(D) all these conditions are shown by the testimony of the custodian or another qualified witness, or by a
certification that complies with Rule 902(11) or (12) or with a statute permitting certification; and

(E) neither the source of information nor the method or circumstances of preparation indicate a lack of trust-
worthiness.

(7) Absence of a Record of a Regularly Conducted Activity. Evidence that a matter is not included in a re-
cord described in paragraph (6) if:

(A) the evidence is admitted to prove that the matter did not occur or exist;

(B) a record was regularly kept for a matter of that kind; and

(C) neither the possible source of the information nor other circumstances indicate a lack of trustworthiness.
(8) Public Records. A record or statement of a public office if:

(A) it sets out:

(i) the office's activities;
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(ii) a matter observed while under a legal duty to report, but not including, in a criminal case, a matter ob-
served by law-enforcement personnel; or

(i) in a civil case or against the government in a criminal case, factual findings from a legally authorized
investigation; and

(B) neither the source of information nor other circumstances indicate a lack of trustworthiness.

(9) Public Records of Vital Statistics. A record of a birth, death, or marriage, if reported to a public office in
accordance with a legal duty.

<[Text of subdivision (10) effective until December 1, 2013,
absent contrary Congressional action.]>

(10) Absence of a Public Record. Testimony--or a certification under Rule 902--that a diligent search failed
to disclose a public record or statement if the testimony or certification is admitted to prove that:

(A) the record or statement does not exist; or

(B) a matter did not occur or exist, if a public office regularly kept a record or statement for a matter of that
kind.

<[Text of subdivision (10) effective December 1, 2013,
absent contrary Congressional action.]>

(10) Absence of a Public Record. Testimony--or a certification under Rule 902--that a diligent search failed

to disclose a public record or statement if:
(A) the testimony or certification is admitted to prove that

(i) the record or statement does not exist; or

(ii) a matter did not occur or exist, if a public office regularly kept a record or statement for a matter of that

kind; and

(B) in a criminal case, a prosecutor who intends to offer a certification provides written notice of that intent at
least 14 days before trial, and the defendant does not object in writing within 7 days of receiving the notice-
-unless the court sets a different time for the notice or the objection.
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(11) Records of Religious Organizations Concerning Personal or Family History. A statement of birth, le-
gitimacy, ancestry, marriage, divorce, death, relationship by blood or marriage, or similar facts of personal or
family history, contained in a regularly kept record of a religious organization.

(12) Certificates of Marriage, Baptism, and Similar Ceremonies. A statement of fact contained in a certi-
ficate:

(A) made by a person who is authorized by a religious organization or by law to perform the act certified;
(B) attesting that the person performed a marriage or similar ceremony or administered a sacrament; and
(C) purporting to have been issued at the time of the act or within a reasonable time after it.

(13) Family Records. A statement of fact about personal or family history contained in a family record, such
as a Bible, genealogy, chart, engraving on a ring, inscription on a portrait, or engraving on an urn or burial
marker.

(14) Records of Documents That Affect an Interest in Property. The record of a document that purports to
establish or affect an interest in property if:

(A) the record is admitted to prove the content of the original recorded document, along with its signing and
its delivery by each person who purports to have signed it;

(B) the record is kept in a public office; and
(C) a statute authorizes recording documents of that kind in that office.

(15) Statements in Documents That Affect an Interest in Property. A statement contained in a document
that purports to establish or affect an interest in property if the matter stated was relevant to the document's
purpose--unless later dealings with the property are inconsistent with the truth of the statement or the purport
of the document.

(16) Statements in Ancient Documents. A statement in a document that is at least 20 years old and whose
authenticity is established.

(17) Market Reports and Similar Commercial Publications. Market quotations, lists, directories, or other
compilations that are generally relied on by the public or by persons in particular occupations.
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(18) Statements in Learned Treatises, Periodicals, or Pamphlets. A statement contained in a treatise, peri-
odical, or pamphlet if;

(A) the statement is called to the attention of an expert witness on cross-examination or relied on by the ex-
pert on direct examination; and

(B) the publication is established as a reliable authority by the expert's admission or testimony, by another
expert's testimony, or by judicial notice.

If admitted, the statement may be read into evidence but not received as an exhibit.

(19) Reputation Concerning Personal or Family History. A reputation among a person's family by blood,
adoption, or marriage--or among a person's associates or in the community--concerning the person's birth, ad-
option, legitimacy, ancestry, matriage, divorce, death, relationship by blood, adoption, or marriage, or similar
facts of personal or family history.

(20) Reputation Concerning Boundaries or General History. A reputation in a community--arising before
the controversy--concerning boundaries of land in the community or customs that affect the land, or concemn-
ing general historical events important to that community, state, or nation.

(21) Reputation Concerning Character. A reputation among a person's associates or in the community con-
cerning the person's character.

(22) Judgment of a Previous Conviction. Evidence of a final judgment of conviction if:
(A) the judgment was entered after a trial or guilty plea, but not a nolo contendere plea;
(B) the conviction was for a crime punishable by death or by imprisonment for more than a year;
(C) the evidence is admitted to prove any fact essential to the judgment; and

(D) when offered by the prosecutor in a criminal case for a purpose other than impeachment, the judgment
was against the defendant.

The pendency of an appeal may be shown but does not affect admissibility.

(23) Judgments Involving Personal, Family, or General History, or a Boundary. A judgment that is ad-
mitted to prove a matter of personal, family, or general history, or boundaries, if the matter:
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(A) was essential to the judgment; and

(B) could be proved by evidence of reputation.

(24) [Other Exceptions.] [Transferred to Rule 807.]

CREDIT(S)

(Pub.L. 93-595, § 1, Jan. 2, 1975, 88 Stat. 1939; Pub.L. 94-149, § 1(11), Dec. 12, 1975, 89 Stat. 805; Mar. 2,
1987, eff. Oct. 1, 1987; Apr. 11, 1997, eff. Dec. 1, 1997; Apr. 17, 2000, eff. Dec. 1, 2000; Apr. 26, 2011, eff.
Dec. 1, 2011; Apr. 16, 2013, eff. Dec. 1, 2013, absent contrary Congressional action.)

Amendments received to 7-15-13
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United States Code Annotated Currentness
Federal Rules of Evidence (Refs & Annos)
"8 Article VIII. Hearsay (Refs & Annos)
» = Rule 804. Exceptions to the Rule Against Hearsay-When the Declarant Is Unavailable as a
Witness

(a) Criteria for Being Unavailable. A declarant is considered to be unavailable as a witness if the declarant:

(1) is exempted from testifying about the subject matter of the declarant's statement because the court rules
that a privilege applies;

(2) refuses to testify about the subject matter despite a court order to do so;
(3) testifies to not remembering the subject matter;

(4) cannot be present or testify at the trial or hearing because of death or a then-existing infirmity, physical ill-
ness, or mental illness; or

(5) is absent from the trial or hearing and the statement's proponent has not been able, by process or other
reasonable means, to procure:

(A) the declarant's attendance, in the case of a hearsay exception under Rule 804(b)(1) or (6); or

(B) the declarant's attendance or testimony, in the case of a hearsay exception under Rule 804(b)(2), (3), or

-

But this subdivision (a) does not apply if the statement's proponent procured or wrongfully caused the declar-
ant's unavailability as a witness in order to prevent the declarant from attending or testifying.

(b) The Exceptions. The following are not excluded by the rule against hearsay if the declarant is unavailable as

a witness:

(1) Former Testimony. Testimony that:
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(A) was given as a witness at a trial, hearing, or lawful deposition, whether given during the current pro-
ceeding or a different one; and

(B) is now offered against a party who had--or, in a civil case, whose predecessor in interest had--an oppor-
tunity and similar motive to develop it by direct, cross-, or redirect examination.

(2) Statement Under the Belief of Imminent Death. In a prosecution for homicide or in a civil case, a state-
ment that the declarant, while believing the declarant's death to be imminent, made about its cause or circum-
stances.

(3) Statement Against Interest. A statement that:

(A) a reasonable person in the declarant's position would have made only if the person believed it to be true
because, when made, it was so contrary to the declarant's proprietary or pecuniary interest or had so great a
tendency to invalidate the declarant's claim against someone else or to expose the declarant to civil or crim-
inal liability; and

(B) is supported by corroborating circumstances that clearly indicate its trustworthiness, if it is offered in a
criminal case as one that tends to expose the declarant to criminal liability.

(4) Statement of Personal or Family History. A statement about:

(A) the declarant's own birth, adoption, legitimacy, ancestry, marriage, divorce, relationship by blood, adop-
tion, or marriage, or similar facts of personal or family history, even though the declarant had no way of ac-
quiring personal knowledge about that fact; or

(B) another person concerning any of these facts, as well as death, if the declarant was related to the person
by blood, adoption, or marriage or was so intimately associated with the person's family that the declarant's
information is likely to be accurate.

(5) [Other Exceptions.] [Transferred to Rule 807.]

(6) Statement Offered Against a Party That Wrongfully Caused the Declarant's Unavailability. A state-
ment offered against a party that wrongfully caused--or acquiesced in wrongfully causing--the declarant's un-
availability as a witness, and did so intending that result,

CREDIT(S)

(Pub.L. 93-595, § 1, Jan. 2, 1975, 88 Stat. 1942; Pub.L. 94-149, § 1(12), (13), Dec. 12, 1975, 89 Stat. 806; Mar.
2, 1987, eff. Oct. 1, 1987; Pub.L. 100-690, Title VII, § 7075(b}, Nov. 18, 1988, 102 Stat. 4405; Apr. 11, 1997,
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eff. Dec. 1, 1997; Apr. 28, 2010, eff. Dec. 1, 2010; Apr. 26, 2011, eff. Dec. 1, 2011.)

Amendments received to 7-15-13
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United States Code Annotated Currentness
Federal Rules of Evidence (Refs & Annos)
" Article IX. Authentication and Identification
* = Rule 902. Evidence That Is Self-Authenticating

The following items of evidence are self-authenticating; they require no extrinsic evidence of authenticity in or-
der to be admitted:

(1) Domestic Public Documents That Are Sealed and Signed. A document that bears:

(A) a seal purporting to be that of the United States; any state, district, commonwealth, territory, or insular
possession of the United States; the former Panama Canal Zone; the Trust Territory of the Pacific Islands; a
political subdivision of any of these entities; or a department, agency, or officer of any entity named above;
and

(B) a signature purporting to be an execution or attestation.

(2) Domestic Public Documents That Are Not Sealed but Are Signed and Certified. A document that

bears no seal if:
(A) it bears the signature of an officer or employee of an entity named in Rule 902(1)(A); and

(B) another public officer who has a seal and official duties within that same entity certifies under seal--or
its equivalent--that the signer has the official capacity and that the signature is genuine.

(3) Foreign Public Documents. A document that purports to be signed or attested by a person who is author-
ized by a foreign country's law to do so. The document must be accompanied by a final certification that certi-
fies the genuineness of the signature and official position of the signer or attester--or of any foreign official
whose certificate of genuineness relates to the signature or attestation or is in a chain of certificates of genu-
ineness relating to the signature or attestation. The certification may be made by a secretary of a United States
embassy or legation; by a consul general, vice consul, or consular agent of the United States; or by a diplomat-
ic or consular official of the foreign country assigned or accredited to the United States. If all parties have
been given a reasonable opportunity to investigate the document's authenticity and accuracy, the court may,
for good cause, either:
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(A) order that it be treated as presumptively authentic without final certification; or
(B) allow it to be evidenced by an attested summary with or without final certification.

(4) Certified Copies of Public Records. A copy of an official record--or a copy of a document that was re-
corded or filed in a public office as authorized by law--if the copy is certified as correct by:

(A) the custodian or another person authorized to make the certification; or

(B) a certificate that complies with Rule 902(1), (2), or (3), a federal statute, or a rule prescribed by the Su-
preme Court.

(5) Official Publications. A book, pamphlet, or other publication purporting to be issued by a public author-
ity.

(6) Newspapers and Periodicals. Printed material purporting to be a newspaper or periodical.

(7) Trade Inscriptions and the Like. An inscription, sign, tag, or label purporting to have been affixed in the
course of business and indicating origin, ownership, or control.

(8) Acknowledged Documents. A document accompanied by a certificate of acknowledgment that is lawfully
executed by a notary public or another officer who is authorized to take acknowledgments.

(9) Commercial Paper and Related Documents. Commercial paper, a signature on it, and related docu-
ments, to the extent allowed by general commercial law.

(10) Presumptions Under a Federal Statute. A signature, document, or anything else that a federal statute
declares to be presumptively or prima facie genuine or authentic.

(11) Certified Domestic Records of a Regularly Conducted Activity. The original or a copy of a domestic
record that meets the requirements of Rule 803(6)(A)-(C), as shown by a certification of the custodian or an-
other qualified person that complies with a federal statute or a rule prescribed by the Supreme Court. Before
the trial or hearing, the proponent must give an adverse party reasonable written notice of the intent to offer
the record--and must make the record and certification available for inspection--so that the party has a fair op-
portunity to challenge them.

(12) Certified Foreign Records of a Regularly Conducted Activity. In a civil case, the original or a copy of
a foreign record that meets the requirements of Rule 902(11), modified as follows: the certification, rather
than complying with a federal statute or Supreme Court rule, must be signed in a manner that, if falsely made,
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would subject the maker to a criminal penalty in the country where the certification is signed. The proponent
must also meet the notice requirements of Rule 902(11).

CREDIT(S)

(Pub.L. 93-595, § 1, Jan. 2, 1975, 88 Stat. 1944; Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 25, 1988, eff. Nov. 1,
1988; Apr. 17, 2000, eff. Dec. 1, 2000; Apr. 26, 2011, eff. Dec. 1, 2011.)

Amendments received to 7-15-13
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United States Code Annotated Currentness
Federal Rules of Appellate Procedure (Refs & Annos)
@ Title II. Appeal from a Judgment or Order of a District Court
= = Rule 4. Appeal as of Right--When Taken

(a) Appeal in a Civil Case.

(1) Time for Filing a Notice of Appeal.

(A) In a civil case, except as provided in Rules 4(a)(1)(B), 4(a)(4), and 4(c), the notice of appeal required by
Rule 3 must be filed with the district clerk within 30 days after entry of the judgment or order appealed
from.

(B) The notice of appeal may be filed by any party within 60 days after entry of the judgment or order ap-
pealed from if one of the parties is:

(i) the United States;
(ii) a United States agency;
(iif) a United States officer or employee sued in an official capacity; or

(iv) a current or former United States officer or employee sued in an individual capacity for an act or
omission occurring in connection with duties performed on the United States' behalf--including all in-
stances in which the United States represents that person when the judgment or order is entered or files

the appeal for that person.

(C) An appeal from an order granting or denying an application for a writ of error coram nobis is an appeal
in a civil case for purposes of Rule 4(a).

(2) Filing Before Entry of Judgment. A notice of appeal filed after the court announces a decision or order-
-but before the entry of the judgment or order--is treated as filed on the date of and after the entry.

(3) Multiple Appeals. If one party timely files a notice of appeal, any other party may file a notice of appeal
within 14 days after the date when the first notice was filed, or within the time otherwise prescribed by this

Rule 4(a), whichever period ends later.
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(4) Effect of a Motion on a Notice of Appeal.

(A) If a party timely files in the district court any of the following motions under the Federal Rules of Civil
Procedure, the time to file an appeal runs for all parties from the entry of the order disposing of the last such
remaining motion:

(i) for judgment under Rule 50(b);

(ii) to amend or make additional factual findings under Rule 52(b), whether or not granting the motion
would alter the judgment;

(iii) for attorney's fees under Rule 54 if the district court extends the time to appeal under Rule 58;
(iv) to alter or amend the judgment under Rule 59;

) f"or a new trial under Rule 59; or

(vi) for relief under Rule 60 if the motion is filed no later than 28 days after the judgment is entered.

(B)(@) If a party files a notice of appeal after the court announces or enters a judgment--but before it dis-
poses of any motion listed in Rule 4(a)(4)(A)--the notice becomes effective to appeal a judgment or order,
in whole or in part, when the order disposing of the last such remaining motion is entered.

(ii) A party intending to challenge an order disposing of any motion listed in Rule 4(a)(4)(A), or a judg-
ment's alteration or amendment upon such a motion, must file a notice of appeal, or an amended notice of
appeal--in compliance with Rule 3(c)--within the time prescribed by this Rule measured from the entry of
the order disposing of the last such remaining motion.

(iii) No additional fee is required to file an amended notice.

(5) Motion for Extension of Time.

(A) The district court may extend the time to file a notice of appeal if:
(i) a party so moves no later than 30 days after the time prescribed by this Rule 4(a) expires; and

(ii) regardless of whether its motion is filed before or during the 30 days after the time prescribed by this
Rule 4(a) expires, that party shows excusable neglect or good cause.

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.



Federal Rules of Appellate Procedure Rule 4,28 US.C A. Page 3

(B) A motion filed before the expiration of the time prescribed in Rule 4(a)(1) or (3) may be ex parte unless
the court requires otherwise. If the motion is filed after the expiration of the prescribed time, notice must be
given to the other parties in accordance with local rules,

(C) No extension under this Rule 4(a)(5) may exceed 30 days after the prescribed time or 14 days after the
date when the order granting the motion is entered, whichever is later.

(6) Reopening the Time to File an Appeal. The district court may reopen the time to file an appeal for a peri-
od of 14 days after the date when its order to reopen is entered, but only if all the following conditions are sat-
isfied:

(A) the court finds that the moving party did not receive notice under Federal Rule of Civil Procedure 77(d)
of the entry of the judgment or order sought to be appealed within 21 days after entry;

(B) the motion is filed within 180 days after the judgment or order is entered or within 14 days after the
moving party receives notice under Federal Rule of Civil Procedure 77(d) of the entry, whichever is earlier;

and
(C) the court finds that no party would be prejudiced.

(7) Entry Defined.

(A) A judgment or order is entered for purposes of this Rule 4(a):

(i) if Federal Rule of Civil Procedure 58(a) does not require a separate document, when the judgment or
order 1s entered in the civil docket under Federal Rule of Civil Procedure 79(a); or

(ii) if Federal Rule of Civil Procedure 58(a) requires a separate document, when the judgment or order is
entered in the civil docket under Federal Rule of Civil Procedure 79(a) and when the earlier of these

events occurs:
*the judgment or order is set forth on a separate document, or

*150 days have run from entry of the judgment or order in the civil docket under Federal Rule of Civil
Procedure 79(a).

(B) A failure to set forth a judgment or order on a separate document when required by Federal Rule of
Civil Procedure 58(a) does not affect the validity of an appeal from that judgment or order.
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(b) Appeal in a Criminal Case.
(1) Time for Filing a Notice of Appeal.

(A) In a criminal case, a defendant's notice of appeal must be filed in the district court within 14 days after
the later of:

(i) the entry of either the judgment or the order being appealed; or
(ii) the filing of the government's notice of appeal.

(B) When the government is entitled to appeal, its notice of appeal must be filed in the district court within
30 days after the later of:

(i) the entry of the judgment or order being appealed; or
(ii) the filing of a notice of appeal by any defendant.

(2) Filing Before Entry of Judgment. A notice of appeal filed after the court announces a decision, sentence,
or order--but before the entry of the judgment or order--is treated as filed on the date of and after the entry.

(3) Effect of a Motion on a Notice of Appeal.

(A) If a defendant timely makes any of the following motions under the Federal Rules of Criminal Proced-
ure, the notice of appeal from a judgment of conviction must be filed within 14 days after the entry of the
order disposing of the last such remaining motion, or within 14 days after the entry of the judgment of con-
viction, whichever period ends later. This provision applies to a timely motion:

(i) for judgment of acquittal under Rule 29;

(ii) for a new trial under Rule 33, but if based on newly discovered evidence, only if the motion is made
no later than 14 days after the entry of the judgment; or

(iii) for arrest of judgment under Rule 34.

(B) A notice of appeal filed after the court announces a decision, sentence, or order--but before it disposes
of any of the motions referred to in Rule 4(b)(3)(A)--becomes effective upon the later of the following:

(i) the entry of the order disposing of the last such remaining motion; or
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(ii) the entry of the judgment of conviction.

(C) A valid notice of appeal is effective--without amendment--to appeal from an order disposing of any of
the motions referred to in Rule 4(b)(3)(A).

(4) Motion for Extension of Time. Upon a finding of excusable neglect or good cause, the district court may-
-before or after the time has expired, with or without motion and notice--extend the time to file a notice of ap-
peal for a period not to exceed 30 days from the expiration of the time otherwise prescribed by this Rule 4(b).

(5) Jurisdiction. The filing of a notice of appeal under this Rule 4(b) does not divest a district court of juris-
diction to correct a sentence under Federal Rule of Criminal Procedure 35(a), nor does the filing of a motion
under 35(a) affect the validity of a notice of appeal filed before entry of the order disposing of the motion. The
filing of a motion under Federal Rule of Criminal Procedure 35(a) does not suspend the time for filing a notice
of appeal from a judgment of conviction.

(6) Entry Defined. A judgment or order is entered for purposes of this Rule 4(b) when it is entered on the
criminal docket.

(c) Appeal by an Inmate Confined in an Institution.

(1) If an inmate confined in an institution files a notice of appeal in either a civil or a criminal case, the notice
is timely if it is deposited in the institution's internal mail system on or before the last day for filing. If an in-
stitution has a system designed for legal mail, the inmate must use that system to receive the benefit of this
rule. Timely filing may be shown by a declaration in compliance with 28 U.S.C. § 1746 or by a notarized
statement, either of which must set forth the date of deposit and state that first-class postage has been prepaid.

(2) If an inmate files the first notice of appeal in a civil case under this Rule 4(c), the 14-day period provided
in Rule 4(a)(3) for another party to file a notice of appeal runs from the date when the district court dockets

the first notice.

(3) When a defendant in a criminal case files a notice of appeal under this Rule 4(c), the 30-day period for the
government to file its notice of appeal runs from the entry of the judgment or order appealed from or from the
district court's docketing of the defendant's notice of appeal, whichever is later.

(d) Mistaken Filing in the Court of Appeals. If a notice of appeal in either a civil or a criminal case is mis-
takenly filed in the court of appeals, the clerk of that court must note on the notice the date when it was received
and send it to the district clerk. The notice is then considered filed in the district court on the date so noted.

CREDIT(S)
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(As amended Apr. 30, 1979, eff. Aug. 1, 1979; Nov. 18, 1988, Pub.L. 100-690, Title VII, § 7111, 102 Stat.
4419; Apr. 30, 1991, eff. Dec. 1, 1991; Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 27, 1995, eff. Dec. 1, 1995; Apr.
24, 1998, eff. Dec. 1, 1998; Apr. 29, 2002, eff. Dec. 1, 2002; Apr. 25, 2005, eff. Dec. 1, 2005; Mar. 26, 2009,
eff. Dec. 1, 2009; Apr. 28, 2010, eff. Dec. 1, 2010; Apr. 26, 2011, eff. Dec. 1, 2011.)

Amendments received to 7-15-13

Westlaw. (C) 2013 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.

END OF DOCUMENT

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.



Westlaw.
Federal Rules of Appellate Procedure Rule 8, 28 U.S.C.A. Page 1

United States Code Annotated Currentness
Federal Rules of Appellate Procedure (Refs & Annos)
w Title 1. Appeal from a Judgment or Order of a District Court
= = Rule 8. Stay or Injunction Pending Appeal

(a) Motion for Stay.

(1) Initial Motion in the District Court. A party must ordinarily move first in the district court for the fol-

lowing relief:

(A) a stay of the judgment or order of a district court pending appeal;

(B) approval of a supersedeas bond; or
(C) an order suspending, modifying, restoring, or granting an injunction while an appeal is pending.

(2) Motion in the Court of Appeals; Conditions on Relief. A motion for the relief mentioned in Rule 8(a)(1)

may be made to the court of appeals or to one of its judges.

(A) The motion must:
(i) show that moving first in the district court would be impracticable; or

(ii) state that, a motion having been made, the district court denied the motion or failed to afford the relief

requested and state any reasons given by the district court for its action.

(B) The motion must also include:
(i) the reasons for granting the relief requested and the facts relied on;

(ii) originals or copies of affidavits or other sworn statements supporting facts subject to dispute; and

(iii) relevant parts of the record.
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(C) The moving party must give reasonable notice of the motion to all parties.

(D) A motion under this Rule 8(a)(2) must be filed with the circuit clerk and normally will be considered by
a panel of the court. But in an exceptional case in which time requirements make that procedure impractic-
able, the motion may be made to and considered by a single judge.

(E) The court may condition relief on a party's filing a bond or other appropriate security in the district
court.

(b) Proceeding Against a Surety. If a party gives security in the form of a bond or stipulation or other under-
taking with one or more sureties, each surety submits to the jurisdiction of the district court and irrevocably ap-
points the district clerk as the surety's agent on whom any papers affecting the surety's liability on the bond or
undertaking may be served. On motion, a surety's liability may be enforced in the district court without the ne-
cessity of an independent action. The motion and any notice that the district court prescribes may be served on
the district clerk, who must promptly mail a copy to each surety whose address is known.

(c) Stay in a Criminal Case. Rule 38 of the Federal Rules of Criminal Procedure governs a stay in a criminal
case.

CREDIT(S)

(As amended Mar. 10, 1986, eff. July 1, 1986; Apr. 27, 1995, eff. Dec. 1, 1995; Apr. 24, 1998, eff. Dec. 1,
1998.)

Amendments received to 7-15-13
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United States Code Annotated Currentness
Federal Rules of Appellate Procedure (Refs & Annos)
 Title VII. General Provisions
= = Raule 31. Serving and Filing Briefs

(a) Time to Serve and File a Brief.

(1) The appellant must serve and file a brief within 40 days after the record is filed. The appellee must serve
and file a brief within 30 days after the appellant's brief is served. The appellant may serve and file a reply
brief within 14 days after service of the appellee's brief but a reply brief must be filed at least 7 days before ar-
gument, unless the court, for good cause, allows a later filing.

(2) A court of appeals that routinely considers cases on the merits promptly after the briefs are filed may
shorten the time to serve and file briefs, either by local rule or by order in a particular case.

{(b) Number of Copies. Twenty-five copies of each brief must be filed with the clerk and 2 copies must be
served on each unrepresented party and on counsel for each separately represented party. An unrepresented party
proceeding in forma pauperis must file 4 legible copies with the clerk, and one copy must be served on each un-
represented party and on counsel for each separately represented party. The court may by local rule or by order
in a particular case require the filing or service of a different number.

(c) Consequence of Failure to File. If an appellant fails to file a brief within the time provided by this rule, or
within an extended time, an appellee may move to dismiss the appeal. An appellee who fails to file a brief will
not be heard at oral argument unless the court grants permission.

CREDIT(S)

(As amended Mar. 30, 1970, eff. July 1, 1970; Mar. 10, 1986, eff. July 1, 1986; Apr. 29, 1994, eff. Dec. 1, 1994;
Apr. 24, 1998, eff. Dec. 1, 1998; Apr. 29, 2002, eff. Dec. 1, 2002; Mar. 26, 2009, eff. Dec. 1, 2009.)
Amendments received to 7-15-13
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Effective: December 1, 2009

United States Code Annotated Currentness
Title 28. Judiciary and Judicial Procedure (Refs & Annos)
@ Part 1II. Court Officers and Employees (Refs & Annos)
"8 Chapter 43. United States Magistrate Judges (Refs & Annos)
= = § 636. Jurisdiction, powers, and temporary assignment

(a) Each United States magistrate judge serving under this chapter shall have within the district in which ses-
sions are held by the court that appointed the magistrate judge, at other places where that court may function,
and elsewhere as authorized by law--

(1) all powers and duties conferred or imposed upon United States commissioners by law or by the Rules of
Criminal Procedure for the United States District Courts;

(2) the power to administer oaths and affirmations, issue orders pursuant to section 3142 of title 18 concerning
release or detention of persons pending trial, and take acknowledgements, affidavits, and depositions;

(3) the power to conduct trials under section 3401, title 18, United States Code, in conformity with and subject
to the limitations of that section;

(4) the power to enter a sentence for a petty offense; and

(5) the power to enter a sentence for a class A misdemeanor in a case in which the parties have consented.

(b)(1) Notwithstanding any provision of law to the contrary--

(A) a judge may designate a magistrate judge to hear and determine any pretrial matter pending before the
court, except a motion for injunctive relief, for judgment on the pleadings, for summary judgment, to dismiss
or quash an indictment or information made by the defendant, to suppress evidence in a criminal case, to dis-
miss or to permit maintenance of a class action, to dismiss for failure to state a claim upon which relief can be
granted, and to involuntarily dismiss an action. A judge of the court may reconsider any pretrial matter under
this subparagraph (A) where it has been shown that the magistrate judge's order is clearly erroneous or con-

trary to law.

(B) a judge may also designate a magistrate judge to conduct hearings, including evidentiary hearings, and to
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submit to a judge of the court proposed findings of fact and recommendations for the disposition, by a judge
of the court, of any motion excepted in subparagraph (A), of applications for posttrial [FN1] relief made by in-
dividuals convicted of criminal offenses and of prisoner petitions challenging conditions of confinement.

(C) the magistrate judge shall file his proposed findings and recommendations under subparagraph (B) with
the court and a copy shall forthwith be mailed to all parties.

Within fourteen days after being served with a copy, any party may serve and file written objections to such pro-
posed findings and recommendations as provided by rules of court. A judge of the court shall make a de novo
determination of those portions of the report or specified proposed findings or recommendations to which objec-
tion is made. A judge of the court may accept, reject, or modify, in whole or in part, the findings or recommend-
ations made by the magistrate judge. The judge may also receive further evidence or recommit the matter to the
magistrate judge with instructions.

(2) A judge may designate a magistrate judge to serve as a special master pursuant to the applicable provisions
of this title and the Federal Rules of Civil Procedure for the United States district courts. A judge may designate
a magistrate judge to serve as a special master in any civil case, upon consent of the parties, without regard to
the provisions of rule 53(b) of the Federal Rules of Civil Procedure for the United States district courts.

(3) A magistrate judge may be assigned such additional duties as are not inconsistent with the Constitution and
laws of the United States.

(4) Each district court shall establish rules pursuant to which the magistrate judges shall discharge their duties.
(c¢) Notwithstanding any provision of law to the contrary--

(1) Upon the consent of the parties, a full-time United States magistrate judge or a part-time United States ma-
gistrate judge who serves as a full-time judicial officer may conduct any or all proceedings in a jury or non-
Jjury civil matter and order the entry of judgment in the case, when specially designated to exercise such juris-
diction by the district court or courts he serves. Upon the consent of the parties, pursuant to their specific writ-
ten request, any other part-time magistrate judge may exercise such jurisdiction, if such magistrate judge
meets the bar membership requirements set forth in section 631(b)(1) and the chief judge of the district court
certifies that a full-time magistrate judge is not reasonably available in accordance with guidelines established
by the judicial council of the circuit. When there is more than one judge of a district court, designation under
this paragraph shall be by the concurrence of a majority of all the judges of such district court, and when there
is no such concurrence, then by the chief judge.

(2) If a magistrate judge is designated to exercise civil jurisdiction under paragraph (1) of this subsection, the
clerk of court shall, at the time the action is filed, notify the parties of the availability of a magistrate judge to
exercise such jurisdiction. The decision of the parties shall be communicated to the clerk of court. Thereafter,
either the district court judge or the magistrate judge may again advise the parties of the availability of the ma-
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gistrate judge, but in so doing, shall also advise the parties that they are free to withhold consent without ad-
verse substantive consequences. Rules of court for the reference of civil matters to magistrate judges shall in-
clude procedures to protect the voluntariness of the parties' consent.

(3) Upon entry of judgment in any case referred under paragraph (1) of this subsection, an aggrieved party
may appeal directly to the appropriate United States court of appeals from the Jjudgment of the magistrate
judge in the same manner as an appeal from any other judgment of a district court. The consent of the parties
allows a magistrate judge designated to exercise civil jurisdiction under paragraph (1) of this subsection to dir-
ect the entry of a judgment of the district court in accordance with the Federal Rules of Civil Procedure. Noth-
ing in this paragraph shall be construed as a limitation of any party's right to seek review by the Supreme
Court of the United States.

(4) The court may, for good cause shown on its own motion, or under extraordinary circumstances shown by
any party, vacate a reference of a civil matter to a magistrate judge under this subsection.

(5) The magistrate judge shall, subject to guidelines of the Judicial Conference, determine whether the record
taken pursuant to this section shall be taken by electronic sound recording, by a court reporter, or by other

means.

(d) The practice and procedure for the trial of cases before officers serving under this chapter shall conform to
rules promulgated by the Supreme Court pursuant to section 2072 of this title.

(e) Contempt authority.--

(1) In general.--A United States magistrate judge serving under this chapter shall have within the territorial
jurisdiction prescribed by the appointment of such magistrate judge the power to exercise contempt authority
as set forth in this subsection.

(2) Summary criminal contempt authority.--A magistrate judge shall have the power to punish summarily
by fine or imprisonment, or both, such contempt of the authority of such magistrate judge constituting misbe-
havior of any person in the magistrate judge's presence so as to obstruct the administration of justice. The or-
der of contempt shall be issued under the Federal Rules of Criminal Procedure.

(3) Additional criminal contempt authority in civil consent and misdemeanor cases.--In any case in which
a United States magistrate judge presides with the consent of the parties under subsection (c) of this section,
and in any misdemeanor case proceeding before a magistrate judge under section 3401 of title 18, the magis-
trate judge shall have the power to punish, by fine or imprisonment, or both, criminal contempt constituting
disobedience or resistance to the magistrate judge's lawful writ, process, order, rule, decree, or command. Dis-
position of such contempt shall be conducted upon notice and hearing under the Federal Rules of Criminal

Procedure.
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(4) Civil contempt authority in civil consent and misdemeanor cases.--In any case in which a United States
magistrate judge presides with the consent of the parties under subsection (c) of this section, and in any misde-
meanor case proceeding before a magistrate judge under section 3401 of title 18, the magistrate judge may ex-
ercise the civil contempt authority of the district court. This paragraph shall not be construed to limit the au-
thority of a magistrate judge to order sanctions under any other statute, the Federal Rules of Civil Procedure,
or the Federal Rules of Criminal Procedure.

(5) Criminal contempt penalties.--The sentence imposed by a magistrate judge for any criminal contempt
provided for in paragraphs (2) and (3) shall not exceed the penalties for a Class C misdemeanor as set forth in
sections 3581(b)(8) and 3571(b)(6) of title 18.

(6) Certification of other contempts to the district court.--Upon the commission of any such act--

(A) in any case in which a United States magistrate judge presides with the consent of the parties under sub-
section (c) of this section, or in any misdemeanor case proceeding before a magistrate judge under section
3401 of title 18, that may, in the opinion of the magistrate judge, constitute a serious criminal contempt pun-
ishable by penalties exceeding those set forth in paragraph (5) of this subsection, or

(B) in any other case or proceeding under subsection (a) or (b) of this section, or any other statute, where--

(i) the act committed in the magistrate judge's presence may, in the opinion of the magistrate judge, con-
stitute a serious criminal contempt punishable by penalties exceeding those set forth in paragraph (5) of
this subsection,

(ii) the act that constitutes a criminal contempt occurs outside the presence of the magistrate judge, or
(iii) the act constitutes a civil contempt,

the magistrate judge shall forthwith certify the facts to a district judge and may serve or cause to be served,
upon any person whose behavior is brought into question under this paragraph, an order requiring such per-
son to appear before a district judge upon a day certain to show cause why that person should not be ad-
judged in contempt by reason of the facts so certified. The district judge shall thereupon hear the evidence
as to the act or conduct complained of and, if it is such as to warrant punishment, punish such person in the
same manner and to the same extent as for a contempt committed before a district judge.

(7) Appeals of magistrate judge contempt orders.--The appeal of an order of contempt under this subsection
shall be made to the court of appeais in cases proceeding under subsection (c) of this section. The appeal of
any other order of contempt issued under this section shall be made to the district court.

(f) In an emergency and upon the concurrence of the chief judges of the districts involved, a United States ma-
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gistrate judge may be temporarily assigned to perform any of the duties specified in subsection (a), (b), or (c) of
this section in a judicial district other than the judicial district for which he has been appointed. No magistrate
Jjudge shall perform any of such duties in a district to which he has been temporarily assigned until an order has
been issued by the chief judge of such district specifying (1) the emergency by reason of which he has been
transferred, (2) the duration of his assignment, and (3) the duties which he is authorized to perform. A magis-
trate judge so assigned shall not be entitled to additional compensation but shall be reimbursed for actual and ne-
cessary expenses incurred in the performance of his duties in accordance with section 635.

(8) A United States magistrate judge may perform the verification function required by section 4107 of title 18,
United States Code. A magistrate judge may be assigned by a judge of any United States district court to per-
form the verification required by section 4108 and the appointment of counsel authorized by section 4109 of title
18, United States Code, and may perform such functions beyond the territorial limits of the United States. A ma-
gistrate judge assigned such functions shall have no authority to perform any other function within the territory
of a foreign country.

(h) A United States magistrate judge who has retired may, upon the consent of the chief judge of the district in-
volved, be recalled to serve as a magistrate judge in any judicial district by the judicial council of the circuit
within which such district is located. Upon recall, a magistrate judge may receive a salary for such service in ac-
cordance with regulations promulgated by the Judicial Conference, subject to the restrictions on the payment of
an annuity set forth in section 377 of this title or in subchapter III of chapter 83, and chapter 84, of title 5 which
are applicable to such magistrate judge. The requirements set forth in subsections (a), (b)(3), and (d) of section
631, and paragraph (1) of subsection (b) of such section to the extent such paragraph requires membership of the
bar of the location in which an individual is to serve as a magistrate judge, shall not apply to the recall of a re-
tired magistrate judge under this subsection or section 375 of this title. Any other requirement set forth in sec-
tion 631(b) shall apply to the recall of a retired magistrate judge under this subsection or section 375 of this title
unless such retired magistrate judge met such requirement upon appointment or reappointment as a magistrate

judge under section 361.

CREDIT(S)

(June 25, 1948, c. 646, 62 Stat. 917; Oct. 17, 1968, Pub.L. 90-578, Title I, § 101, 82 Stat. 1113; Mar. 1, 1972,
Pub.L. 92-239, §§ 1, 2, 86 Stat. 47; Oct. 21, 1976, Pub.L. 94-577, § 1, 90 Stat. 2729; Oct. 28, 1977, Pub.L.
95-144, § 2, 91 Stat. 1220; Oct. 10, 1979, Pub.L. 96-82, § 2, 93 Stat. 643; Oct. 12, 1984, Pub.L. 98-473, Title II,
§ 208, 98 Stat. 1986; Nov. 8, 1984, Pub.L. 98-620, Title IV, § 402(29)(B), 98 Stat. 3359; Nov. 14, 1986, Pub.L.
99-651, Title I1, § 201(a)(2), 100 Stat. 3647; Nov. 15, 1988, Pub.L. 100-659, § 4(c), 102 Stat. 3918; Nov. 18,
1988, Pub.L. 100-690, Title VII, § 7322, 102 Stat. 4467; Nov. 19, 1988, Pub.L. 100-702, Title IV, § 404(b)(1),
Title X, § 1014, 102 Stat. 4651, 4669; Dec. 1, 1990, Pub.L. 101-650, Title ITI, §§ 308(a), 321, 104 Stat. 5112,
5117; Oct. 19, 1996, Pub.L. 104-317, Title II, §§ 201, 202(b), 207, 110 Stat. 3848, 3849, 3851; Nov. 13, 2000,
Pub.L. 106-518, Title I, §§ 202, 203(b), 114 Stat. 2412, 2414; Nov. 2, 2002, Pub.L. 107-273, Div. B, Title III, §
3002(b), 116 Stat. 1805; Sept. 9, 2005, Pub.L. 109-63, § 2(d), 119 Stat. 1995; May 7, 2009, Pub.L. 111-16, §
6(1), 123 Stat. 1608.)

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.



28 U.S.C.A. § 636 Page 6

[FN1]} So in original. Probably should be "post-trial".
Current through P.L. 113-31 approved 8-9-13
Westlaw. (C) 2013 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.
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United States Code Annotated Currentness
Title 28. Judiciary and Judicial Procedure (Refs & Annos)
" Part IV. Jurisdiction and Venue (Refs & Annos)
@ Chapter 83. Courts of Appeals (Refs & Annos)
-+ = § 1291. Final decisions of district courts

The courts of appeals (other than the United States Court of Appeals for the Federal Circuit) shall have jurisdic-
tion of appeals from all final decisions of the district courts of the United States, the United States District Court
for the District of the Canal Zone, the District Court of Guam, and the District Court of the Virgin Islands, ex-
cept where a direct review may be had in the Supreme Court. The jurisdiction of the United States Court of Ap-
peals for the Federal Circuit shall be limited to the jurisdiction described in sections 1292(c) and (d) and 1295 of
this title.

CREDIT(S)

(June 25, 1948, c. 646, 62 Stat. 929; Oct. 31, 1951, c. 655, § 48, 65 Stat. 726; July 7, 1958, Pub.L. 85-508, §
12(e), 72 Stat. 348; Apr. 2, 1982, Pub.L. 97-164, Title I, § 124, 96 Stat. 36.)

Current through P.L. 113-31 approved 8-9-13

Westlaw. (C) 2013 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.
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United States Code Annotated Currentness
Title 28. Judiciary and Judicial Procedure (Refs & Annos)
"® Part IV. Jurisdiction and Venue (Refs & Annos)
"8 Chapter 83. Courts of Appeals (Refs & Annos)
= = §1292. Interlocutory decisions

(a) Except as provided in subsections (c) and (d) of this section, the courts of appeals shall have jurisdiction of
appeals from:

(1) Interlocutory orders of the district courts of the United States, the United States District Court for the Dis-
trict of the Canal Zone, the District Court of Guam, and the District Court of the Virgin Islands, or of the
judges thereof, granting, continuing, modifying, refusing or dissolving injunctions, or refusing to dissolve or
modify injunctions, except where a direct review may be had in the Supreme Court;

(2) Interlocutory orders appointing receivers, or refusing orders to wind up receiverships or to take steps to ac-
complish the purposes thereof, such as directing sales or other disposals of property;

(3) Interlocutory decrees of such district courts or the judges thereof determining the rights and liabilities of
the parties to admiralty cases in which appeals from final decrees are allowed.

(b) When a district judge, in making in a civil action an order not otherwise appealable under this section, shall
be of the opinion that such order involves a controlling question of law as to which there is substantial ground
for difference of opinion and that an immediate appeal from the order may materially advance the ultimate ter-
mination of the litigation, he shall so state in writing in such order. The Court of Appeals which would have jur-
isdiction of an appeal of such action may thereupon, in its discretion, permit an appeal to be taken from such or-
der, if application is made to it within ten days after the entry of the order: Provided, however, That application
for an appeal hereunder shall not stay proceedings in the district court unless the district judge or the Court of
Appeals or a judge thereof shall so order.

(¢) The United States Court of Appeals for the Federal Circuit shall have exclusive jurisdiction--

(1) of an appeal from an interlocutory order or decree described in subsection (a) or (b) of this section in any
case over which the court would have jurisdiction of an appeal under section 1295 of this title; and

(2) of an appeal from a judgment in a civil action for patent infringement which would otherwise be appeal-
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able to the United States Court of Appeals for the Federal Circuit and is final except for an accounting.

(d)(1) When the chief judge of the Court of International Trade issues an order under the provisions of section
256(b) of this title, or when any judge of the Court of International Trade, in issuing any other interlocutory or-
der, includes in the order a statement that a controlling question of law is involved with respect to which there is
a substantial ground for difference of opinion and that an immediate appeal from that order may materially ad-
vance the ultimate termination of the litigation, the United States Court of Appeals for the Federal Circuit may,
in its discretion, permit an appeal to be taken from such order, if application is made to that Court within ten
days after the entry of such order.

(2) When the chief judge of the United States Court of Federal Claims issues an order under section 798(b) of
this title, or when any judge of the United States Court of Federal Claims, in issuing an interlocutory order, in-
cludes in the order a statement that a controlling question of law is involved with respect to which there is a sub-
stantial ground for difference of opinion and that an immediate appeal from that order may materially advance
the ultimate termination of the litigation, the United States Court of Appeals for the Federal Circuit may, in its
discretion, permit an appeal to be taken from such order, if application is made to that Court within ten days
after the entry of such order.

(3) Neither the application for nor the granting of an appeal under this subsection shall stay proceedings in the
Court of International Trade or in the Court of Federal Claims, as the case may be, unless a stay is ordered by a
Jjudge of the Court of International Trade or of the Court of Federal Claims or by the United States Court of Ap-
peals for the Federal Circuit or a judge of that court.

(4)(A) The United States Court of Appeals for the Federal Circuit shall have exclusive jurisdiction of an appeal
from an interlocutory order of a district court of the United States, the District Court of Guam, the District Court
of the Virgin Islands, or the District Court for the Northern Mariana Islands, granting or denying, in whole or in
part, a motion to transfer an action to the United States Court of Federal Claims under section 1631 of this title.

(B) When a motion to transfer an action to the Court of Federal Claims is filed in a district court, no further pro-
ceedings shall be taken in the district court until 60 days after the court has ruled upon the motion. If an appeal
is taken from the district court's grant or denial of the motion, proceedings shall be further stayed until the ap-
peal has been decided by the Court of Appeals for the Federal Circuit. The stay of proceedings in the district
court shall not bar the granting of preliminary or injunctive relief, where appropriate and where expedition is
reasonably necessary. However, during the period in which proceedings are stayed as provided in this subpara-
graph, no transfer to the Court of Federal Claims pursuant to the motion shall be carried out.

(e) The Supreme Court may prescribe rules, in accordance with section 2072 of this title, to provide for an ap-
peal of an interlocutory decision to the courts of appeals that is not otherwise provided for under subsection (a),

(b), (¢), or (d).

CREDIT(S)
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(June 25, 1948, c. 646, 62 Stat. 929; Oct. 31, 1951, c. 655, § 49, 65 Stat. 726; July 7, 1958, Pub.L. 85-508, §
12(e), 72 Stat. 348; Sept. 2, 1958, Pub.L. 85-919, 72 Stat. 1770; Apr. 2, 1982, Pub.L. 97-164, Title I, § 125, 96
Stat. 36; Nov. 8, 1984, Pub.L. 98-620, Title IV, § 412, 98 Stat. 3362; Nov. 19, 1988, Pub.L. 100-702, Title V, §
501, 102 Stat. 4652; Oct. 29, 1992, Pub.L. 102-572, Title I, § 101, Title IX, §§ 902(b), 906(c), 106 Stat. 4506,

4516, 4518.)

Current through P.L. 113-31 approved 8-9-13
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United States Code Annotated Currentness
Title 28. Judiciary and Judicial Procedure (Refs & Annos)
@ Part IV. Jurisdiction and Venue (Refs & Annos)
@ Chapter 85. District Courts; Jurisdiction (Refs & Annos)
- - § 1331. Federal question

The district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, or
treaties of the United States.

CREDIT(S)

(June 25, 1948, c. 646, 62 Stat. 930; July 25, 1958, Pub.L. 85-554, § 1, 72 Stat. 415; Oct. 21, 1976, Pub.L.
94-574, § 2, 90 Stat. 2721; Dec. 1, 1980, Pub.L. 96-486, § 2(a), 94 Stat. 2369.)

Current through P.L. 113-31 approved 8-9-13

Westlaw. (C) 2013 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.
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United States Code Annotated Currentness
Title 28. Judiciary and Judicial Procedure (Refs & Annos)
" Part [V. Jurisdiction and Venue (Refs & Annos)
*@ Chapter 85. District Courts; Jurisdiction (Refs & Annos)
=+ = §1332. Diversity of citizenship; amount in controversy; costs

<Notes of Decisions for 28 USCA § 1332 are displayed in two separate documents. Notes of Decisions
for subdivisions I to X are contained in this document. For Notes of Decisions for subdivisions XI to
end, see second document for 28 USCA § 1332.>

(a) The district courts shall have original jurisdiction of all civil actions where the matter in controversy exceeds
the sum or value of $75,000, exclusive of interest and costs, and is between--

(1) citizens of different States;

(2) citizens of a State and citizens or subjects of a foreign state, except that the district courts shall not have
original jurisdiction under this subsection of an action between citizens of a State and citizens or subjects of a
foreign state who are lawfully admitted for permanent residence in the United States and are domiciled in the
same State;

(3) citizens of different States and in which citizens or subjects of a foreign state are additional parties; and

(4) a foreign state, defined in section 1603(a) of this title, as plaintiff and citizens of a State or of different
States.

(b) Except when express provision therefor is otherwise made in a statute of the United States, where the
plaintiff who files the case originally in the Federal courts is finally adjudged to be entitled to recover less than
the sum or value of $75,000, computed without regard to any setoff or counterclaim to which the defendant may
be adjudged to be entitled, and exclusive of interest and costs, the district court may deny costs to the plaintiff
and, in addition, may impose costs on the plaintiff.

(c) For the purposes of this section and section 1441 of this title--

(1) a corporation shall be deemed to be a citizen of every State and foreign state by which it has been incor-
porated and of the State or foreign state where it has its principal place of business, except that in any direct
action against the insurer of a policy or contract of liability insurance, whether incorporated or unincorpor-
ated, to which action the insured is not joined as a party-defendant, such insurer shall be deemed a citizen of--
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(A) every State and foreign state of which the insured is a citizen;
(B) every State and foreign state by which the insurer has been incorporated; and
(C) the State or foreign state where the insurer has its principal place of business; and

(2) the legal representative of the estate of a decedent shall be deemed to be a citizen only of the same State as
the decedent, and the legal representative of an infant or incompetent shall be deemed to be a citizen only of
the same State as the infant or incompetent.

(d)(1) In this subsection--

(A) the term "class" means all of the class members in a class action;

(B) the term "class action" means any civil action filed under rule 23 of the Federal Rules of Civil Procedure
or similar State statute or rule of judicial procedure authorizing an action to be brought by 1 or more repres-
entative persons as a class action;

(C) the term "class certification order" means an order issued by a court approving the treatment of some or
all aspects of a civil action as a class action; and

(D) the term "class members" means the persons (named or unnamed) who fall within the definition of the
proposed or certified class in a class action. '

(2) The district courts shall have original jurisdiction of any civil action in which the matter in controversy ex-
ceeds the sum or value of $5,000,000, exclusive of interest and costs, and is a class action in which--
(A) any member of a class of plaintiffs is a citizen of a State different from any defendant;

(B) any member of a class of plaintiffs is a foreign state or a citizen or subject of a foreign state and any de-
fendant is a citizen of a State; or

(C) any member of a class of plaintiffs is a citizen of a State and any defendant is a foreign state or a citizen
or subject of a foreign state.

(3) A district court may, in the interests of justice and looking at the totality of the circumstances, decline to ex-
ercise jurisdiction under paragraph (2) over a class action in which greater than one-third but less than two-
thirds of the members of all proposed plaintiff classes in the aggregate and the primary defendants are citizens of
the State in which the action was originally filed based on consideration of--

(A) whether the claims asserted involve matters of national or interstate interest;

(B) whether the claims asserted will be governed by laws of the State in which the action was originally filed
or by the laws of other States;

(C) whether the class action has been pleaded in a manner that seeks to avoid Federal jurisdiction;
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(D) whether the action was brought in a forum with a distinct nexus with the class members, the alleged harm,
or the defendants;

(E) whether the number of citizens of the State in which the action was originally filed in all proposed
plaintiff classes in the aggregate is substantially larger than the number of citizens from any other State, and
the citizenship of the other members of the proposed class is dispersed among a substantial number of States;
and

(F) whether, during the 3-year period preceding the filing of that class action, 1 or more other class actions as-
serting the same or similar claims on behalf of the same or other persons have been filed.

(4) A district court shall decline to exercise jurisdiction under paragraph (2)--

(A)(i) over a class action in which--

(I) greater than two-thirds of the members of all proposed plaintiff classes in the aggregate are citizens of
the State in which the action was originally filed;

(IT) at least 1 defendant is a defendant--
(aa) from whom significant relief is sought by members of the plaintiff class;

(bb) whose alleged conduct forms a significant basis for the claims asserted by the proposed plaintiff
class; and

(cc) who is a citizen of the State in which the action was originally filed; and

(III) principal injuries resulting from the alleged conduct or any related conduct of each defendant were in-
curred in the State in which the action was originally filed; and

(ii) during the 3-year period preceding the filing of that class action, no other class action has been filed as-
serting the same or similar factual allegations against any of the defendants on behalf of the same or other per-

sons; or

(B) two-thirds or more of the members of all proposed plaintiff classes in the aggregate, and the primary de-
fendants, are citizens of the State in which the action was originally filed.

(5) Paragraphs (2) through (4) shall not apply to any class action in which--
(A) the primary defendants are States, State officials, or other governmental entities against whom the district
court may be foreclosed from ordering relief; or
(B) the number of members of all proposed plaintiff classes in the aggregate is less than 100.

(6) In any class action, the claims of the individual class members shall be aggregated to determine whether the
matter in controversy exceeds the sum or value of $5,000,000, exclusive of interest and costs.
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(7) Citizenship of the members of the proposed plaintiff classes shall be determined for purposes of paragraphs
(2) through (6) as of the date of filing of the complaint or amended complaint, or, if the case stated by the initial
pleading is not subject to Federal jurisdiction, as of the date of service by plaintiffs of an amended pleading, mo-
tion, or other paper, indicating the existence of Federal jurisdiction.

(8) This subsection shall apply to any class action before or after the entry of a class certification order by the
court with respect to that action.

(9) Paragraph (2) shall not apply to any class action that solely involves a claim--

(A) concerning a covered security as defined under 16(f)(3) [FN1] of the Securities Act of 1933 (15 U.S.C.
78p()(3)[FN2]) and section 28(f)(5)(E) of the Securities Exchange Act of 1934 (15 U.S.C. 78bb(H)(SXE));

(B) that relates to the internal affairs or governance of a corporation or other form of business enterprise and
that arises under or by virtue of the laws of the State in which such corporation or business enterprise is incor-
porated or organized; or

(C) that relates to the rights, duties (including fiduciary duties), and obligations relating to or created by or
pursuant to any security (as defined under section 2(a)(1) of the Securities Act of 1933 (15 U.S.C. 77b(a)(1))
~ and the regulations issued thereunder).

(10) For purposes of this subsection and section 1453, an unincorporated association shall be deemed to be a cit-

izen of the State where it has its principal place of business and the State under whose laws it is organized.

(11)(A) For purposes of this subsection and section 1453, a mass action shall be deemed to be a class action re-
movable under paragraphs (2) through (10) if it otherwise meets the provisions of those paragraphs.

(B)(i) As used in subparagraph (A), the term "mass action" means any civil action (except a civil action within
the scope of section 1711(2)) in which monetary relief claims of 100 or more persons are proposed to be tried
jointly on the ground that the plaintiffs' claims involve common questions of law or fact, except that jurisdiction
shall exist only over those plaintiffs whose claims in a mass action satisfy the jurisdictional amount require-
ments under subsection (a).

(ii) As used in subparagraph (A), the term "mass action” shall not include any civil action in which--

(¥) all of the claims in the action arise from an event or occurrence in the State in which the action was filed,
and that allegedly resulted in injuries in that State or in States contiguous to that State;

(ID the claims are joined upon motion of a defendant;

(IID) all of the claims in the action are asserted on behalf of the general public (and not on behalf of individual
claimants or members of a purported class) pursuant to a State statute specifically authorizing such action; or
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(IV) the claims have been consolidated or coordinated solely for pretrial proceedings.

(C)(i) Any action(s) removed to Federal court pursuant to this subsection shall not thereafter be transferred to
any other court pursuant to section 1407, or the rules promulgated thereunder, unless a majority of the plaintiffs
in the action request transfer pursuant to section 1407.

(ii) This subparagraph will not apply--

(I) to cases certified pursuant to rule 23 of the Federal Rules of Civil Procedure; or

(II) if plaintiffs propose that the action proceed as a class action pursuant to rule 23 of the Federal Rules of
Civil Procedure.

(D) The limitations periods on any claims asserted in a mass action that is removed to Federal court pursuant to
this subsection shall be deemed tolled during the period that the action is pending in Federal court.

(e) The word "States", as used in this section, includes the Territories, the District of Columbia, and the Com-
monwealth of Puerto Rico.

CREDIT(S)

(June 25, 1948, c. 646, 62 Stat. 930; July 26, 1956, c. 740, 70 Stat. 658; July 25, 1958, Pub.L. 85-554, § 2, 72
Stat. 415; Aug. 14, 1964, Pub.L. 838-439, § 1, 78 Stat. 445; Oct. 21, 1976, Pub.L. 94-583, § 3, 90 Stat. 2891;
Nov. 19, 1988, Pub.L. 100-702, Title II, §§ 201(a), 202(a), 203(a), 102 Stat. 4646; Oct. 19, 1996, Pub.L.
104-317, Title I, § 205(a), 110 Stat. 3850; Feb. 18, 2005, Pub.L. 109-2, § 4(a), 119 Stat. 9; Pub.L. 112-63, Title
I, §§ 101, 102, Dec. 7, 2011, 125 Stat. 758.)

[FN1] So in original. Reference to "16(f)(3)" probably should be preceded by "section".

[FN2] So in original. Probably should be "77p(f)(3)".
2011 Acts. Pub.L. 112-63, Title I, § 105, Dec. 7, 2011, 125 Stat. 762, provided that:
"(a) In general.--Subject to subsection (b), the amendments made by this title [Title I of Pub.L. 112-63, enact-
ing 28 U.S.C.A. § 1445 and amending this section and 28 U.S.C.A. §§ 1441, 1446, and 1453] shall take effect

upon the expiration of the 30-day period beginning on the date of the enactment of this Act [Dec. 7, 2011}, and
shall apply to any action or prosecution commenced on or after such effective date.

"(b) Treatment of cases removed to Federal court.--For purposes of subsection (a), an action or prosecution
commenced in State court and removed to Federal court shall be deemed to commence on the date the action or
prosecution was commenced, within the meaning of State law, in State court.”

1996 Acts. Section 205(b) of Pub.L. 104-317 provided that: "The amendment made by this section [amending
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this section] shall take effect 90 days after the date of enactment of this Act [Oct. 19, 1996]."

Current through P.L. 113-31 approved 8-9-13
Westlaw. (C) 2013 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.
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Title 28. Judiciary and Judicial Procedure (Refs & Annos)
" Part IV. Jurisdiction and Venue (Refs & Annos)
@ Chapter 85. District Courts; Jurisdiction (Refs & Annos)
- = § 1367. Supplemental jurisdiction

(a) Except as provided in subsections (b) and (¢) or as expressly provided otherwise by Federal statute, in any
civil action of which the district courts have original jurisdiction, the district courts shall have supplemental jur-
isdiction over all other claims that are so related to claims in the action within such original jurisdiction that they
form part of the same case or controversy under Article III of the United States Constitution. Such supplemental
jurisdiction shall include claims that involve the joinder or intervention of additional parties.

(b) In any civil action of which the district courts have original jurisdiction founded solely on section 1332 of
this title, the district courts shall not have supplemental jurisdiction under subsection (a) over claims by
plaintiffs against persons made parties under Rule 14, 19, 20, or 24 of the Federal Rules of Civil Procedure, or
over claims by persons proposed to be joined as plaintiffs under Rule 19 of such rules, or seeking to intervene as
plaintiffs under Rule 24 of such rules, when exercising supplemental jurisdiction over such claims would be in-
consistent with the jurisdictional requirements of section 1332.

(¢) The district courts may decline to exercise supplemental jurisdiction over a claim under subsection () if--

(1) the claim raises a novel or complex issue of State law,

(2) the claim substantially predominates over the claim or claims over which the district court has original jur-

isdiction,
(3) the district court has dismissed all claims over which it has original jurisdiction, or
(4) in exceptional circumstances, there are other compelling reasons for declining jurisdiction.

(d) The period of limitations for any claim asserted under subsection (a), and for any other claim in the same ac-
tion that is voluntarily dismissed at the same time as or after the dismissal of the claim under subsection (a),
shall be tolled while the claim is pending and for a period of 30 days after it is dismissed unless State law

provides for a longer tolling period.
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(e) As used in this section, the term "State" includes the District of Columbia, the Commonwealth of Puerto
Rico, and any territory or possession of the United States.

CREDIT(S)
(Added Pub.L. 101-650, Title III, § 310(a), Dec. 1, 1990, 104 Stat. 5113.)

Current through P.L. 113-31 approved 8-9-13
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United States Code Annotated Currentness
Title 28. Judiciary and Judicial Procedure (Refs & Annos)
@ Part IV. Jurisdiction and Venue (Refs & Annos)
"@ Chapter 87. District Courts; Venue (Refs & Annos)
=+ = § 1407. Multidistrict litigation

(a) When civil actions involving one or more common questions of fact are pending in different districts, such
actions may be transferred to any district for coordinated or consolidated pretrial proceedings. Such transfers
shall be made by the judicial panel on multidistrict litigation authorized by this section upon its determination
that transfers for such proceedings will be for the convenience of parties and witnesses and will promote the just
and efficient conduct of such actions. Each action so transferred shall be remanded by the panel at or before the
conclusion of such pretrial proceedings to the district from which it was transferred unless it shall have been pre-
viously terminated: Provided, however, That the panel may separate any claim, cross-claim, counter-claim, or
third-party claim and remand any of such claims before the remainder of the action is remanded.

(b) Such coordinated or consolidated pretrial proceedings shall be conducted by a judge or judges to whom such
actions are assigned by the judicial panel on multidistrict litigation. For this purpose, upon request of the panel,
a circuit judge or a district judge may be designated and assigned temporarily for service in the transferee dis-
trict by the Chief Justice of the United States or the chief judge of the circuit, as may be required, in accordance
with the provisions of chapter 13 of this title. With the consent of the transferee district court, such actions may
be assigned by the panel to a judge or judges of such district. The judge or judges to whom such actions are as-
signed, the members of the judicial panel on multidistrict litigation, and other circuit and district judges desig-
nated when needed by the panel may exercise the powers of a district judge in any district for the purpose of
conducting pretrial depositions in such coordinated or consolidated pretrial proceedings.

(¢) Proceedings for the transfer of an action under this section may be initiated by--
(i) the judicial panel on multidistrict litigation upon its own initiative, or

(ii) motion filed with the panel by a party in any action in which transfer for coordinated or consolidated pre-
trial proceedings under this section may be appropriate. A copy of such motion shall be filed in the district
court in which the moving party's action is pending.

The panel shall give notice to the parties in all actions in which transfers for coordinated or consolidated pretrial
proceedings are contemplated, and such notice shall specify the time and place of any hearing to determine
whether such transfer shall be made. Orders of the panel to set a hearing and other orders of the panel issued pri-
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or to the order either directing or denying transfer shall be filed in the office of the clerk of the district court in
which a transfer hearing is to be or has been held. The panel's order of transfer shall be based upon a record of
such hearing at which material evidence may be offered by any party to an action pending in any district that
would be affected by the proceedings under this section, and shall be supported by findings of fact and conclu-
sions of law based upon such record. Orders of transfer and such other orders as the panel may make thereafter
shall be filed in the office of the clerk of the district court of the transferee district and shall be effective when
thus filed. The clerk of the transferee district court shall forthwith transmit a certified copy of the panel's order
to transfer to the clerk of the district court from which the action is being transferred. An order denying transfer
shall be filed in each district wherein there is a case pending in which the motion for transfer has been made.

(d) The judicial panel on multidistrict litigation shall consist of seven circuit and district judges designated from
time to time by the Chief Justice of the United States, no two of whom shall be from the same circuit. The con-
currence of four members shall be necessary to any action by the panel.

(e) No proceedings for review of any order of the panel may be permitted except by extraordinary writ pursuant
to the provisions of title 28, section 1651, United States Code. Petitions for an extraordinary writ to review an
order of the panel to set a transfer hearing and other orders of the panel issued prior to the order either directing
or denying transfer shall be filed only in the court of appeals having jurisdiction over the district in which a
hearing is to be or has been held. Petitions for an extraordinary writ to review an order to transfer or orders sub-
sequent to transfer shall be filed only in the court of appeals having jurisdiction over the transferee district.
There shall be no appeal or review of an order of the panel denying a motion to transfer for consolidated or co-
ordinated proceedings.

(f) The panel may prescribe rules for the conduct of its business not inconsistent with Acts of Congress and the
Federal Rules of Civil Procedure.

(2) Nothing in this section shall apply to any action in which the United States is a complainant arising under the
antitrust laws. "Antitrust laws" as used herein include those acts referred to in the Act of October 15, 1914, as
amended (38 Stat. 730; 15 U.S.C. 12), and also include the Act of June 19, 1936 (49 Stat. 1526; 15 U.S.C. 13,
13a, and 13b) and the Act of September 26, 1914, as added March 21, 1938 (52 Stat. 116, 117; 15 U.S.C. 56);
but shall not include section 4A of the Act of October 15, 1914, as added July 7, 1955 (69 Stat. 282; 15 U.S.C.
15a).

(h) Notwithstanding the provisions of section 1404 or subsection (f) of this section, the judicial panel on mul-
tidistrict litigation may consolidate and transfer with or without the consent of the parties, for both pretrial pur-
poses and for trial, any action brought under section 4C of the Clayton Act.

CREDIT(S)

(Added Pub.L. 90-296, § 1, Apr. 29, 1968, 82 Stat. 109; amended Pub.L. 94-435, Title III, § 303, Sept. 30, 1976,
90 Stat. 1396.)
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United States Code Annotated Currentness
Title 28. Judiciary and Judicial Procedure (Refs & Annos)
"8 Part IV. Jurisdiction and Venue (Refs & Annos)
" Chapter 89. District Courts; Removal of Cases from State Courts (Refs & Annos)
= = § 1441. Removal of civil actions

(a) Generally.--Except as otherwise expressly provided by Act of Congress, any civil action brought in a State
court of which the district courts of the United States have original jurisdiction, may be removed by the defend-
ant or the defendants, to the district court of the United States for the district and division embracing the place
where such action is pending.

(b) Removal based on diversity of citizenship.--(1) In determining whether a civil action is removable on the
basis of the jurisdiction under section 1332(a) of this title, the citizenship of defendants sued under fictitious
names shall be disregarded.

(2) A civil action otherwise removable solely on the basis of the jurisdiction under section 1332(a) of this title
may not be removed if any of the parties in interest properly joined and served as defendants is a citizen of the

State in which such action is brought.
(c) Joinder of Federal law claims and State law claims.--(1) If a civil action includes--

(A) a claim arising under the Constitution, laws, or treaties of the United States (within the meaning of section
1331 of this title), and

(B) a claim not within the original or supplemental jurisdiction of the district court or a claim that has been
made nonremovable by statute, the entire action may be removed if the action would be removable without the
inclusion of the claim described in subparagraph (B).

(2) Upon removal of an action described in paragraph (1), the district court shall sever from the action all claims
described in paragraph (1)(B) and shall remand the severed claims to the State court from which the action was
removed. Only defendants against whom a claim described in paragraph (1)(A) has been asserted are required to
join in or consent to the removal under paragraph (1).

(d) Actions against foreign States.--Any civil action brought in a State court against a foreign state as defined
in section 1603(a) of this title may be removed by the foreign state to the district court of the United States for
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the district and division embracing the place where such action is pending. Upon removal the action shall be
tried by the court without jury. Where removal is based upon this subsection, the time limitations of section
1446(b) of this chapter may be enlarged at any time for cause shown.

(e) Multiparty, multiforum jurisdiction. --(1) Notwithstanding the provisions of subsection (b) of this section,
a defendant in a civil action in a State court may remove the action to the district court of the United States for
the district and division embracing the place where the action is pending if--

(A) the action could have been brought in a United States district court under section 1369 of this title; or

(B) the defendant is a party to an action which is or could have been brought, in whole or in part, under sec-
tion 1369 in a United States district court and arises from the same accident as the action in State court, even
if the action to be removed could not have been brought in a district court as an original matter.

The removal of an action under this subsection shall be made in accordance with section 1446 of this title, ex-
cept that a notice of removal may also be filed before trial of the action in State court within 30 days after the
date on which the defendant first becomes a party to an action under section 1369 in a United States district
court that arises from the same accident as the action in State court, or at a later time with leave of the district
court.

(2) Whenever an action is removed under this subsection and the district court to which it is removed or trans-
ferred under section 1407(j) has made a liability determination requiring further proceedings as to damages, the
district court shall remand the action to the State court from which it had been removed for the determination of
damages, unless the court finds that, for the convenience of parties and witnesses and in the interest of justice,
the action should be retained for the determination of damages.

(3) Any remand under paragraph (2) shall not be effective until 60 days after the district court has issued an or-
der determining liability and has certified its intention to remand the removed action for the determination of
damages. An appeal with respect to the liability determination of the district court may be taken during that
60-day period to the court of appeals with appellate jurisdiction over the district court. In the event a party files
such an appeal, the remand shall not be effective until the appeal has been finally disposed of. Once the remand
has become effective, the liability determination shall not be subject to further review by appeal or otherwise.

(4) Any decision under this subsection concerning remand for the determination of damages shall not be review-
able by appeal or otherwise.

(5) An action removed under this subsection shall be deemed to be an action under section 1369 and an action in
which jurisdiction is based on section 1369 of this title for purposes of this section and sections 1407, 1697, and
1785 of this title.
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(6) Nothing in this subsection shall restrict the authority of the district court to transfer or dismiss an action on
the ground of inconvenient forum.

(f) Derivative removal jurisdiction. --The court to which a civil action is removed under this section is not pre-
cluded from hearing and determining any claim in such civil action because the State court from which such
civil action is removed did not have jurisdiction over that claim.

CREDIT(S)

(June 25, 1948, c. 646, 62 Stat. 937; Oct. 21, 1976, Pub.L. 94-583, § 6, 90 Stat. 2898; June 19, 1986, Pub.L.
99-336, § 3(a), 100 Stat. 637; Nov. 19, 1988, Pub.L. 100-702, Title X, § 1016(a), 102 Stat. 4669; Dec. 1, 1990,
Pub.L. 101-650, Title III, § 312, 104 Stat. 5114; Dec. 9, 1991, Pub.L. 102-198, § 4, 105 Stat. 1623; Nov. 2,
2002, Pub.L. 107-273, Div. C, Title I, § 11020(b)(3), 116 Stat. 1827; Pub.L. 112-63, Title I, § 103(a), Dec. 7,
2011, 125 Stat. 759.)

2011 Acts. Subject to certain conditions, amendments made by Title I of Pub.L. 112-63, shall take effect upon
the expiration of the 30-day period beginning on Dec. 7, 2011, and shall apply to any action or prosecution com-
menced on or after such effective date, see Pub.L. 112-63, § 105(d), set out as a note under 28 U.S.C.A. § 1332.

2002 Acts. Amendments by section 11020(b) of Pub.L. 107-273 shall apply to a civil action if the accident giv-
ing rise to the cause of action occurred on or after the 90th day after Nov. 2, 2002, see section 11020(c) of
Pub.L. 107-273, set out as a note under 28 U.S.C.A. § 1369.

Current through P.L. 113-31 approved 8-9-13
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United States Code Annotated Currentness
Title 28. Judiciary and Judicial Procedure (Refs & Annos)
" Part IV. Jurisdiction and Venue (Refs & Annos)
@ Chapter 89. District Courts; Removal of Cases from State Courts (Refs & Annos)
= = § 1445. Nonremovable actions

(a) A civil action in any State court against a railroad or its receivers or trustees, arising under sections 1-4 and
5-10 of the Act of April 22, 1908 (45 U.S.C. 51-54, 55-60), may not be removed to any district court of the
United States.

(b) A civil action in any State court against a carrier or its receivers or trustees to recover damages for delay,
loss, or injury of shipments, arising under section 11706 or 14706 of title 49, may not be removed to any district
court of the United States unless the matter in controversy exceeds $10,000, exclusive of interest and costs.

(c) A civil action in any State court arising under the workmen's compensation laws of such State may not be re-
moved to any district court of the United States.

(d) A civil action in any State court arising under section 40302 of the Violence Against Women Act of 1994
may not be removed to any district court of the United States.

CREDIT(S)

(June 25, 1948, c. 646, 62 Stat. 939; July 25, 1958, Pub.L. 85-554, § 5, 72 Stat. 415; Oct. 17, 1978, Pub.L.
95-473, § 2(a)(3)(A), 92 Stat. 1465; Oct. 20, 1978, Pub.L. 95-486, § 9(b), 92 Stat. 1634; Sept. 13, 1994, Pub.L.
103-322, Title IV, § 40302(e)(5), 108 Stat. 1942; Dec. 29, 1995, Pub.L. 104-88, Title III, § 305(b), 109 Stat.

944; Oct. 11, 1996, Pub.L. 104-287, § 3, 110 Stat. 3388.)

Current through P.L. 113-31 approved 8-9-13
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United States Code Annotated Currentness
Title 28. Judiciary and Judicial Procedure (Refs & Annos)
*® Part IV. Jurisdiction and Venue (Refs & Annos)
"8 Chapter 89. District Courts; Removal of Cases from State Courts (Refs & Annos)
= = §1446. Procedure for removal of civil actions

(a) Generally.--A defendant or defendants desiring to remove any civil action from a State court shall file in the
district court of the United States for the district and division within which such action is pending a notice of re-
moval signed pursuant to Rule 11 of the Federal Rules of Civil Procedure and containing a short and plain state-
ment of the grounds for removal, together with a copy of all process, pleadings, and orders served upon such de-
fendant or defendants in such action.

(b) Requirements; generally.—-(1) The notice of removal of a civil action or proceeding shall be filed within 30
days after the receipt by the defendant, through service or otherwise, of a copy of the initial pleading setting
forth the claim for relief upon which such action or proceeding is based, or within 30 days after the service of
summons upon the defendant if such initial pleading has then been filed in court and is not required to be served
on the defendant, whichever period is shorter.

(2)(A) When a civil action is removed solely under section 1441(a), all defendants who have been properly
joined and served must join in or consent to the removal of the action.

(B) Each defendant shall have 30 days after receipt by or service on that defendant of the initial pleading or
summons described in paragraph (1) to file the notice of removal.

(C) If defendants are served at different times, and a later-served defendant files a notice of removal, any earli-
er-served defendant may consent to the removal even though that earlier-served defendant did not previously

initiate or consent to removal.

(3) Except as provided in subsection (c), if the case stated by the initial pleading is not removable, a notice of re-
moval may be filed within 30 days after receipt by the defendant, through service or otherwise, of a copy of an
amended pleading, motion, order or other paper from which it may first be ascertained that the case is one which

is or has become removable.

(c) Requirements; removal based on diversity of citizenship.-~(1) A case may not be removed under subsec-
tion (b)(3) on the basis of jurisdiction conferred by section 1332 more than 1 year after commencement of the
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action, unless the district court finds that the plaintiff has acted in bad faith in order to prevent a defendant from
removing the action.

(2) If removal of a civil action is sought on the basis of the jurisdiction conferred by section 1332(a), the sum
demanded in good faith in the initial pleading shall be deemed to be the amount in controversy, except that--

(A) the notice of removal may assert the amount in controversy if the initial pleading seeks--

(i) nonmonetary relief; or

(ii) a money judgment, but the State practice either does not permit demand for a specific sum or permits re-
covery of damages in excess of the amount demanded; and

(B) removal of the action is proper on the basis of an amount in controversy asserted under subparagraph (A)
if the district court finds, by the preponderance of the evidence, that the amount in controversy exceeds the
amount specified in section 1332(a).

(3)(A) If the case stated by the initial pleading is not removable solely because the amount in controversy does
not exceed the amount specified in section 1332(a), information relating to the amount in controversy in the re-
cord of the State proceeding, or in responses to discovery, shall be treated as an 'other paper' under subsection

®)(3).

(B) If the notice of removal is filed more than 1 year after commencement of the action and the district court
finds that the plaintiff deliberately failed to disclose the actual amount in controversy to prevent removal, that
finding shall be deemed bad faith under paragraph (1).

(d) Notice to adverse parties and State court.--Promptly after the filing of such notice of removal of a civil ac-
tion the defendant or defendants shall give written notice thereof to all adverse parties and shall file a copy of
the notice with the clerk of such State court, which shall effect the removal and the State court shall proceed no
further unless and until the case is remanded.

(e) Counterclaim in 337 proceeding.--With respect to any counterclaim removed to a district court pursuant to
section 337(c) of the Tariff Act of 1930, the district court shall resolve such counterclaim in the same manner as
an original complaint under the Federal Rules of Civil Procedure, except that the payment of a filing fee shall
not be required in such cases and the counterclaim shall relate back to the date of the original complaint in the
proceeding before the International Trade Commission under section 337 of that Act.

[(f) Redesignated (e)]
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(g) Where the civil action or criminal prosecution that is removable under section 1442(a) is a proceeding in
which a judicial order for testimony or documents is sought or issued or sought to be enforced, the 30-day re-
quirement of subsection (b) of this section and paragraph (1) of section 1455(b) is satisfied if the person or en-
tity desiring to remove the proceeding files the notice of removal not later than 30 days after receiving, through
service, notice of any such proceeding.

CREDIT(S)

(June 25, 1948, c. 646, 62 Stat. 939; May 24, 1949, ¢. 139, § 83, 63 Stat. 101; Sept. 29, 1965, Pub.L. 89-215, 79
Stat. 887; July 30, 1977, Pub.L. 95-78, § 3, 91 Stat. 321; Nov. 19, 1988, Pub.L. 100-702, Title X, § 1016(b), 102
Stat. 4669; Dec. 9, 1991, Pub.L. 102-198, § 10(a), 105 Stat. 1626; Dec. 8, 1994, Pub.L. 103-465, Title III, §
321(b)(2), 108 Stat. 4946; Oct. 19, 1996, Pub.L. 104-317, Title VI, § 603, 110 Stat. 3857; Pub.L. 112-51, § 2(c),
Nov. 9, 2011, 125 Stat. 545; Pub.L. 112-63, Title I, §§ 103(b), 104, Dec. 7, 2011, 125 Stat. 760, 762.)

Current through P.L. 113-31 approved 8-9-13
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United States Code Annotated Currentness
Title 28. Judiciary and Judicial Procedure (Refs & Annos)
@ Part IV. Jurisdiction and Venue (Refs & Annos)
W Chapter 89. District Courts; Removal of Cases from State Courts (Refs & Annos)
= .~ § 1447. Procedure after removal generally

(a) In any case removed from a State court, the district court may issue all necessary orders and process to bring
before it all proper parties whether served by process issued by the State court or otherwise.

(b) It may require the removing party to file with its clerk copies of all records and proceedings in such State
court or may cause the same to be brought before it by writ of certiorari issued to such State court.

(¢) A motion to remand the case on the basis of any defect other than lack of subject matter jurisdiction must be
made within 30 days after the filing of the notice of removal under section 1446(a). If at any time before final
judgment it appears that the district court lacks subject matter jurisdiction, the case shall be remanded. An order
remanding the case may require payment of just costs and any actual expenses, including attorney fees, incurred
as a result of the removal. A certified copy of the order of remand shall be mailed by the clerk to the clerk of the
State court. The State court may thereupon proceed with such case.

(d) An order remanding a case to the State court from which it was removed is not reviewable on appeal or oth-
erwise, except that an order remanding a case to the State court from which it was removed pursuant to section
1442 or 1443 of this title shall be reviewable by appeal or otherwise.

(e) If after removal the plaintiff seeks to join additional defendants whose joinder would destroy subject matter
jurisdiction, the court may deny joinder, or permit joinder and remand the action to the State court.

CREDIT(S)

(June 25, 1948, c. 646, 62 Stat. 939; May 24, 1949, c. 139, § 84, 63 Stat. 102; July 2, 1964, Pub.L. 88-352, Title
IX, § 901, 78 Stat. 266; Nov. 19, 1988, Pub.L. 100-702, Title X, § 1016(c), 102 Stat. 4670; Dec. 9, 1991, Pub.L.
102-198, § 10(b), 105 Stat. 1626; Oct. 1, 1996, Pub.L. 104-219, § 1, 110 Stat. 3022; Pub.L. 112-51, § 2(d), Nov.

9, 2011, 125 Stat. 546.)

Current through P.L. 113-31 approved 8-9-13
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United States Code Annotated Currentness
Title 28. Judiciary and Judicial Procedure (Refs & Annos)
¥ Part I'V. Jurisdiction and Venue (Refs & Annos)
" Chapter 89. District Courts; Removal of Cases from State Courts (Refs & Annos)
= =~ § 1453. Removal of class actions

(a) Definitions.--In this section, the terms "class", "class action", "class certification order", and "class mem-
ber" shall have the meanings given such terms under section 1332(d)(1).

(b) In general.--A class action may be removed to a district court of the United States in accordance with sec-
tion 1446 (except that the 1-year limitation under section 1446(c)(1) shall not apply), without regard to whether
any defendant is a citizen of the State in which the action is brought, except that such action may be removed by
any defendant without the consént of all defendants.

(¢) Review of remand orders.--

(1) In general.--Section 1447 shall apply to any removal of a case under this section, except that notwith-
standing section 1447(d), a court of appeals may accept an appeal from an order of a district court granting or
denying a motion to remand a class action to the State court from which it was removed if application is made
to the court of appeals not more than 10 days after entry of the order.

(2) Time period for judgment.--If the court of appeals accepts an appeal under paragraph (1), the court shall
complete all action on such appeal, including rendering judgment, not later than 60 days after the date on
which such appeal was filed, unless an extension is granted under paragraph (3).

(3) Extension of time period.--The court of appeals may grant an extension of the 60-day period described in
paragraph (2) if--

(A) all parties to the proceeding agree to such extension, for any period of time; or

(B) such extension is for good cause shown and in the interests of justice, for a period not to exceed 10
days.

(4) Denial of appeal.--If a final judgment on the appeal under paragraph (1) is not issued before the end of the
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period described in paragraph (2), including any extension under paragraph (3), the appeal shall be denied.
(d) Exception.--This section shall not apply to any class action that solely involves--

(1) a claim concerning a covered security as defined under section 16(f}(3) of the Securities Act of 1933 (15
U.S.C. 78p(H)(3)[FN1]) and section 28(f)(SHE) of the Securities Exchange Act of 1934 (15 U.S.C.
78bb(H)(5)(E));

(2) a claim that relates to the internal affairs or governance of a corporation or other form of business enter-
prise and arises under or by virtue of the laws of the State in which such corporation or business enterprise is
incorporated or organized; or

(3) a claim that relates to the rights, duties (including fiduciary duties), and obligations relating to or created
by or pursuant to any security (as defined under section 2(a)(1) of the Securities Act of 1933 (15 U.S.C.
77b(a)(1)) and the regulations issued thereunder).

CREDIT(S)

(Added Pub.L. 109-2, § 5(a), Feb. 18, 2005, 119 Stat. 12; amended Pub.L. 111-16, § 6(2), May 7, 2009, 123

Stat. 1608; Pub.L. 112-63, Title I, § 103(d)}(2), Dec. 7, 2011, 125 Stat. 762.)

[FN1] So in original. Probably should be "77p(f)(3)".

2011 Acts. Subject to certain conditions, amendments made by Title I of Pub.L. 112-63, shall take effect upon
the expiration of the 30-day period beginning on Dec. 7, 2011, and shall apply to any action or prosecution com-
menced on or after such effective date, see Pub.L. 112-63, § 105(d), set out as a note under 28 U.S.C.A. § 1332.
Current through P.L. 113-31 approved 8-9-13
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United States Code Annotated Currentness
Title 28. Judiciary and Judicial Procedure (Refs & Annos)
" Part V. Procedure
@ Chapter 115. Evidence; Documentary (Refs & Annos)
= = §1732. Record made in regular course of business; photographic copies

If any business, institution, member of a profession or calling, or any department or agency of government, in
the regular course of business or activity has kept or recorded any memorandum, writing, entry, print, represent-
ation or combination thereof, of any act, transaction, occurrence, or event, and in the regular course of business
has caused any or all of the same to be recorded, copied, or reproduced by any photographic, photostatic, micro-
film, micro-card, miniature photographic, or other process which accurately reproduces or forms a durable medi-
um for so reproducing the original, the original may be destroyed in the regular course of business unless its pre-
servation is required by law. Such reproduction, when satisfactorily identified, is as admissible in evidence as
the original itself in any judicial or administrative proceeding whether the original is in existence or not and an
enlargement or facsimile of such reproduction is likewise admissible in evidence if the original reproduction is
in existence and available for inspection under direction of court. The introduction of a reproduced record, en-
largement, or facsimile does not preclude admission of the original. This subsection {FNI1] shall not be con-
strued to exclude from evidence any document or copy thereof which is otherwise admissible under the rules of

evidence.

CREDIT(S)

(June 25, 1948, c. 646, 62 Stat. 945; Aug. 28, 1951, c. 351, §§ 1, 3, 65 Stat. 205, 206; Aug. 30, 1961, Pub.L.
87-183, 75 Stat. 413; Jan. 2, 1975, Pub.L. 93-595, § 2(b), 88 Stat. 1949.)

[FN1] Probably should be read as "section". Section formerly was subsec. (b) of this section.
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Effective:[See Text Amendments]

United States Code Annotated Currentness
Title 28. Judiciary and Judicial Procedure (Refs & Annos)
"8 Part V. Procedure
"8 Chapter 121. Juries; Trial by Jury (Refs & Annos)
= = § 1870. Challenges

In civil cases, each party shall be entitled to three peremptory challenges. Several defendants or several
plaintiffs may be considered as a single party for the purposes of making challenges, or the court may allow ad-
ditional peremptory challenges and permit them to be exercised separately or jointly.

All challenges for cause or favor, whether to the array or panel or to individual jurors, shall be determined by the
court.

CREDIT(S)

(June 25, 1948, c. 646, 62 Stat. 953; Sept. 16, 1959, Pub.L. 86-282, 73 Stat. 565.)
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